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No warranty is implied in the sale of a patent right; and, therefore, the pur- 
chaser of such a right cannot, in the absence of fraud, and without an ex- 
press promise, recover of his vendor the price paid for it, upon its turning 
out to be invalid. 

In assignments of interests vesting in grant, if there be no fraud, the purchaser 
must depend, in case they prove of no value, wholly upon his covenants. 


The bill charged, that the President of the United States, on 
the 18th of January 1826, issued letters patent to one Thomas 
Key, upon an allegation that he was the inventor of a new and 
useful improvement, in the mode of letting water on water- 
wheels. In the schedule or specification annexed to the letters 
patent, and forming a part thereof, and which was set out in 
the bill, a description and drawing of the said improvement 
was given. The bill also charged that Key conveyed his right 
in the letters patent for the State of North Carolina, to Hiram 
H. Tusk, who assigned it to the defendants, and that on the 2d 
of December 1826, the plaintiffs purchased, and the defendants 
conveyed to them, the exclusive right of constructing, 
using, and vending forever, the said improvements in [316] 
the counties of Stokes and Orange, at and for the price 
of $200. The plaintiffs then stated, that since the purchase, 
they had discovered that Key was not the inventor of the said 
improvement; that the pretended improvement was a plan || 
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which had been discovered by one Jones, and had been in use 
twenty years ago, at divers saw mills in this State. That they 
were ignorant of this when they made the purchase, and 
charged, first, frand on the part of the defendants; secondly, a 
mistake as to a fact, upon which the validity of the patent 
rested. They insisted that the contract had not been, nor could 
\\ it be, of any value to them, and prayed to have it rescinded, 

d te be repaid their purchase money. 

The bill was taken pro confesso against the defendant Mont- 
gomery, as to whom publication had been made, he being an 
inhabitant of another State. The defendant Twomey answered, 
and admitted that he and Montgomery contracted with the 
plaintiffs as mentioned in the bill, and for the price there 
stated; but he insisted that they had no notice that the inven- 
tion was in use any where before Key discovered the improve- 
ment and obtained his patent: that the improvements mentioned 
in the bill to have been so long in use in this State, were differ- 
ent from the specification annexed te the patent: that Key as- 
signed the patent right for North Carolina to Tusk, and that 
the defendants were his agents, and that they conveyed to the 
plaintiffs in that character: and that the contract and sale on 
their part was bona fide, and not fraudulent. The plaintiffs re- 
plied to the answer, and proofs were taken, the general result 
of which will be found in the opinion of the Court. 











No counsel appeared for the plaintiff. 
Wash, for the defendants. 


Danret, Judge, after stating the pleadings as above, pro- 
ceeded:—The Constitution of the United States gives to Con- 
gress the power to pass laws, securing to inventors the 

[317] exclusive right to their respective discoveries for a limited 
time, (Cons. U. S., Art. 1, sect. 8, clause 8.) Under this 
authority, Congress has passed laws upon this subject. Under : 
the sixth section of the patent law, Act of 1793, ch. 55, it is 
enacted, that if the thing secured by patent had been in use, 
or had been described in a public work, anterior to the sup- 
posed discovery, the patent is void, whether the patentee had 
or had not a knowledge of this previous use or description. 
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Evans v. Eaton, 3 Wheat. 454; 1 Mason, 302. The same is 
the rule in England, under the statute of 21 of James 1, c. 3. 
5 Bac. Abr. Wilson’s edition, Prerogative, page 591, 2,3. The 
evidence in this case satisfies the Court, that there was no 
fraud committed by the defendants, and that the contract was 
made by them in good faith. But the proofs established that 
the improvements described in the specification annexed to 
Key’s patent, were known and used in this State before the 
date of the patent, though there is no evidence that the de- 
fendants had notice of that fact. According to the above au- 
thorities, the patent is void, and the defendants had no title, in 
law or equity, to convey. Ifa sale be made of a chattel, there 
is an implied warranty that the vendor in possession has title, 
and if the vendee be evicted by a better title, he can at law 
maintain an action of assumpsit on the implied warranty. 1 
Chit. Plead, 92, 3. In the sale of lands, the rule is different. 
The possession of lands is no criterion of title, and no person 
in his senses would take an offer for a purchase from one 
merely because he stood upon the ground. The purchaser must 
look to his title, and if he does not, it is crassia negligentia. If 
there be no fraud, and no covenants taken to secure the title, 
the purchaser has no remedy for his money on a failure of title. 
This is a settled rule of law. Frost v. Raymond, 2 Oain’s Rep. 
188. And the same rule prevails in equity. Abbott v. Allen, 
2 Johns. Ch. Rep. 523. The vendor selling in good faith, is 
not responsible for the goodness of his title, beyond the extent 
of his covenants. Bree v. Holbeck, Doug. Rep. 654; Johnston 
v. Johnston, 3 Bos. & Pul. Rep. 162; Governeur v. Elmendorf, 
5 Johns. Oh. Rep. 84. The plaintiffs do not exhibit their 
conveyance, nor have they alleged that it contains any gs) 
express stipulations for the validity of the patent, nor ¥ % 
any thing from which a stipulation to that effect can be infer- 
red. But they claim simply the restoration of their money be- ~ 
cause their patent turns out to be invalid. The subject-matter 
is not relative to any corporeal thing, either real or personal, 
but to something intangible, and incorporeal, resting wholly in 
grant. In contracts for the assignment of such interests, if 
there be no fraud, the purchaser must depend, in case they Je 
prove of no value, wholly upon his covenants. Both parties 
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are equally innocent; there is no necessary warranty of title, and 
the loss must fall wherever the bargain leaves it. Taylor v. 
Hare, 4 Bos. & Pul. Rep. 260. 

The bill must be dismissed, but as the proofs are very satis- 
factory, that the defendants were not merely the agents of 
Tusk, but had purchased from him the interest in the patent 
for this State, and sold it in their own right to the plaintiffs, 
we think from the unfairness of the answer, that they are not 
entitled to costs. 

Per Curiam. Bill dismissed. 


NOTE.—The decision in this case is fully supported by that of Cansler vs. 
Eaton, 2 Jones’ Eq. 499. 


TIMOTHY ANDRES v. BRYAN LEE, et al. 


The purchaser of chattels under an executed contract, can claim redress against 
his vendor, for a defect of title, only where there is an express or implied 
warranty, or adeceit. And, ordinarily, the affirmation of title by the vendor, 
at the time of the sale, is equivalent to a warranty; but not where the vendor 
is out of possession, and there is an adverse claim to the chattel, made known 
at the time to the vendee; and especially where the vendor, notwithstanding 
his affirmation of title, says expressly that he sells only such as he may have. 

Where a bill is filed upon a claim against two defendants jointly, and one suffers 
the bill to be taken pro confesso, and the other sets up a defence which de- 
feats the claim altogether, the bill must be dismissed as to both, though with- 
out costs to him who made default. 


The bill was filed against several defendants, only two of 
whom answered, and it was taken pro confesso as against the 
others, who were non-residents. The case made by the 

[819] pleadings and proofs was, that a certain negro was sup- 
posed to belong to the estate of Solomon Lee, after whose 

death an order was obtained by his administrator for the sale 
of the negroes of the deceased, for the purposes of distribution. 
At the time of the sale, the negro in question was actually held 
and claimed by Bailie Sutton and Thomas Lee, as their proper- 
ty, and thesale thereof was forbidden by them, and the admin- 
istrator suspended the sale. Some of the next of kin, who were 
present, insisted that the sale should proceed, for that the title 
of the intestate was clearly good; the negro was thereupon 
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offered for sale again, the administrator declaring repeatedly 
that he sold only “the right of the heirs of Solomon Lee.” The 
plaintiff became the purchaser, at the sum of $300, at a credit 
of six months, which was from twenty-five to forty per cent. 
less than the full value of the negro. The plaintiff asked if he 
ought not to havea bill of sale, but on being told by a by- 
stander, that the sale itself was a sufficient transfer, without 
waiting for or receiving a delivery of the slave, gave his bond 
to the defendants, the next of kin, for the purchase money. 
The plaintiff contrived to get possession of the slave afterwards, 
but it was reacquired immediately by Ballie Sutton and Thomas 
Lee. The plaintiff thereupon brought suit against them, but 
failed, because Solomon Lee’s title was defective. The prayer 
of the bill was for an injunction against execution on a judg- 
ment, which had been obtained upon the bond, and for general 
relief. 

Upon tle hearing at Bladen, on the Spring Circuit of 1835, 
before his Honor Judge Srawext, the plaintiff obtained a de- 
cree; and the defendants, John Smith and wife, who alone had 
answered, appealed. 


Badger, for the plaintiff. 


No counsel appeared for the defendants. 


Gaston, Judge.—The purchaser of chattels under an execut- 
ed contract, can claim redress against his vendor for a defect 
of title, only where the vendor has undertaken to assure the ti- 
tle, or has deceived the purchaser in relation to it. In 
this case, the plaintiff dves not impute any fraud to the [820] 
defendants. His title to redress must be founded, then, 
upon their warranty, either express or implied. We do not 
think that a warranty can be implied from the circumstances 
of the case, or is established by the proofs. Upon these, the 
case is as follows. (Here his Honor stated the facts of the 
case, as above, and proceeded.) 

The only fact tending to establish a warranty of the title, is 
the assertion, by some of the defendants, that the title was 
good. There is, indeed, one witness, who states in his deposi- 
tion, that “he heard James Lee say that the right was good— 
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or he would make it good.” It may be that the witness means 
to represent that James Lee declared that the title was good; 
and, further, that if it proved otherwise, he would make it good. 
But we feel ourselves bound to understand him as representing 
that he used one or the other of the phrases; either that the ti- 
tle was good, or that he would make the title good; and that 
the witness is not confident which of these was the phrase em- 
ployed. We adopt this construction of the deposition for sev- 
eral reasons. First, the plaintiff, in his bill, does not charge 
any engagement to make the title good, but only that some of 
the heirs gave assurances that it was good. Secondly, all the 
other witnesses who speak of James Lee’s declarations, repre- 
sent him as simply affirming the goodness of the title; and, fi- 
nally, the testimony of the plaintiff’s witness should not be 
strained against the defendants. 

We assent to the argument which insists that this assertion 
of James Lee’s is to be regarded as the assertion of the other 
defendants present at the sale, and not dissenting therefrom; 
and we admit, also, that an affirmation of title by the vendor, 
at the time of sale, is ordinarily equivalent to a warranty of ti- 
tle. But in this case we are clearly satisfied that it amounted 
to no more, and was understood by the plaintiff to amount to 
no more, than a confident expression of honest belief. 

The adverse possession and claim put the purchaser upon his 
guard, and called for some explicit stipulation as to title, if any 
were required. Instead of such a stipulation, he was left to 
decide between conflicting assertions, and expressly apprised 

that no more was offered for sale than the right of Solo- 
[321] mon Lee’s next of kin. The price shows that the pur- 

chase was a speculation; and the giving of a note for the 
purchase money, without delivery of the property, or covenants 
from the vendors as to title, leaves scarcely room to doubt but 
that he bought at his own hazard. 

Upon the pleadings and proofs, the Court is, therefore, satis- 
fied that the decree below is erroneous. But no defence has 
been made to the bill, except by the defendants, Smith and wife. 
As against the other defendants, who are non-residents, the bill 
has been taken pro confesso. This state of things presents a 
question, which, as far as we are informed, has never been de- 
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cided in the courts of this State. Where a claim is against two 
jointly, and one suffers the bill to be taken pro confesso, and 
the other sets up a defence, which defeats the claim altogether, 
- what disposition of the cause is to be made as against him who 
makes no resistance? We believe, that from analogy to the 
doctrine which prevails at law in similar cases; from the pro- 
bable mischiefs that would result from an extension of the rig- 
orous rule against non-resident defendants; and, because of the 
obvious equity of such a course, we are bound to hold that the 
defence must enure to the benefit of all the defendants, having 
a joint interest in the subject-matter. 

The decree below is to be reversed, with costs to the appel- 
lants in this Court. The bill of the plaintiff must be dismissed, 
and the defendants, Smith and wife, recover their costs in the 
court below. No costs are given to the other defendants there, 
because they made default. 

Per Curiam. Decree reversed and bill dismissed. 


NOTE.—To make an affirmation at the time of the sale of a chattel, a war- 
ranty, it must appear to have been so intended, and the intent is a question of 
fact, which must be submitted to the jury upon the testimony. Baum vs. 
Stephens, 2 Ired. Rep. 411; Foggart vs. Blackwelder, 4 Ired. Rep. 238; Henson 
vs. King, 2 Jones’ Rep. 419. 





JAMES HARRISON »v. WILLIAM CASEY and DANIEL CASEY. [322} 


Upon the partial dissolution of an injunction, the defendant in equity may have 
an execution there, for the sum as to which the injunction is dissolved; but if, 
instead of that, he sues at law upon the injuction bond, he cannot afterwards, 
upon the total dissolution of the injunction, have an execution from the court 
of equity, his only remedy being upon his judgment at law. 


In this case the plaintiff had obtained an injunction against 
a judgment which the defendant William had against him at 
law.- Upon the coming in of the answers, the injunction was 
dissolved as to $300, part of the judgment enjoined, and the 
defendant William obtained the leave of the Court to put the 
injunction bond in suit at law; he did so, and recovered judg- 
ment for the penalty, to be discharged by the payment of $300, 
and the costs. The bill was retained as an original, and was 
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afterwards dismissed at the hearing, on the merits. The coun- 
sel for the defendant William now moved for judgment on the 
injunction bond, which was resisted by the other side. 


Winston, for the plaintiff. 
Pearson, for the defendant. 


Rvrriy, Chief Justice.—The Court refuses the motion. No 
reason is perceived why the defendant, in this Court, might not 
have obtained execution here against the plaintiff and his sure- 
ties for the sum for which the injunction was dissolved. The 
bond is an agreement to perform the orders and decrees of the 
Court, made in the cause from time to time, and may be re- 
garded to be in the nature of a rule to that effect. But if the 
defendant did not choose that method, but preferred that of an 
action at law—which was in his own election—this Court can 
no longer give a remedy on the bond. It is not here; and in- 
deed is merged in the judgment at law; and all farther pro- 
ceedings must be had on that judgment. That can be enforced 
only in the Court which rendered it. 

Per Curtam. Motion refused. 


NOTE.—See Casey vs. Giles, 1 Dev. & Bat. Rep. 1, and the note thereto. The 
summary remedy by motion for a judgment on the injunction bond is given only 
in cases of injunctions to restrain executions at law. In all other cases, there 
must be a suit on the bond. Moore vs. Reed, 1 Ired. Eq. 418. 


[323] WILLIAM WADSWORTH et al. v. DAVID ARMFIELD et Uxor. 


A testator bequeathed a negro woman, together with several other articles of 
property, to his wife for life, and after her death, he gave all the property except 
the negro, to be equally divided among five daughters. The negro woman he 
bequeathed after his wife’s death to his daughter B, adding, “after the said 
negro is appraised by two free-holders; and B shall pay unto each of her 
four sisters above mentioned one fifth part of the said appraisement.” J 
was held, that after the death of the widow, the four sisters were entitled each 
to one-fifth of the value of the increase which the negro woman had borne 
during the life of the widow, as well as of the value of the negro woman her- 
self. 


Josiah Trotter, in the year 1792, made his will, and be- 
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queathed as follows: “First, all my debts to be paid. Secondly, 
I give and bequeath to Jane, my wife, during her widowhood, 
the plantation whereon I now live, with 300 acres of land, to- 
gether with all my household goods, debts and moveable effects, 
as horses, cows, hogs and sheep, and one negro woman named 
Beck, one negro girl named Ailse. Thirdly, I give and be- 
queath, at my wife Jane’s decease, either of life or widowhood, 
all my household goods, debts and moveable effects, as horses, 
cows, hogs and sheep, unto my five daughters, Nancy, Rachel, 
Jane, Betsey and Mary. Fourthly, I give and bequeath unto 
my daughter Betsey, at my wife Jane’s decease, either of life 
or widowhood, the negro woman Beck, after the said negro is 
appraised by two freeholders; and Betsy shall pay unto each of 
her four sisters above-mentioned, one-fifth part.of the said ap- 
praisement, but shall have ten years to raise the money in, and 
the negro shall be hers.” To his five daughters above-men- 
tioned, the testator gave no other property by his will than 
that above set forth. The negro Adilse, he gave, after the death 
of his wife, to a sixth daughter, named Hannah. All the lands 
which he owned he gave to his sons. After the death of the 
testator, and during the life of his widow, the slave Beck had 
issue five children and grand-children. Betsey intermarried 
with the defendant Armfield, who, after the death of the widow, 
Jane Trotter, in right of his wife took possession of Beck 

and her increase, and contended that he was only bound [324] 
to account with the other four sisters of his wife for four- 

fifths of the value of Beck only; and that he was by law entitled 
to hold her increase, as his absolute property, without any con- 
tribution. The plaintiffs, who were the other four sisters or 
their assignees, contended, that by a proper construction of the 
will of Josiah Trotter, they were entitled to four-fifths of the 
slaves, or four-fifths of the value of Beck and her issue born at 
the death of the widow; and they prayed a division of the 
slaves, or an account of their value, and that the same might 
be secured to them. 


Nash and J. M. Morehead, for the plaintiff. 


Mendenhall, for the defendant. 
[Dev. & Bat. Eq., Vol. 1.—*21.] 
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DaniEt, Judge, after stating the case as above, proceeded:— 
The argument on the part of the defendants is, that under the 
will, a vested interest in Beck passed to the testator’s daughter, 
Betsey; and that the issue of Beck, born since the vesting of 
that interest, accrued to the said daughter by operation of law. 
That the legacies charged upon that bequest are pecuniary 
legacies, the amount whereof is to be ascertained when Betsey 
takes Beck into possession, and that amount is also made de- 
pendent on the value at which Beck shall then be appraised: 
And that, without inserting words in the will which it does not 
contain, the appraisement must be confined to Beck alone. We 
do not yield to the force of this argument. The Court cannot, 
indeed, under the pretence of construction, alter a will. They 
must find enough in it to manifest the intention which they at~ 
tribute to the testator, but it is not necessary that this intention 
should be expressed with critical precision. On the will, it is 
apparent that the testator designed that his five daughters 
should share equally of his bounty. He makes no mention of 
the increase of Beck, either in the bequest of ber to Betsey, or 
in the appraisement which he directs of her value for the bene- 
fit of Betsey’s sisters. The appraisement is to be made when 
Betsey is entitled to the possession of Beck; and what Betsey 

then obtains by means of this bequest, is to be valued, 
[325] so as to give her sisters an equal share thereof. Under 

the name Beck, she received not Beck alone, but Beck 
with her fruits or increase. In the valuation for the purpose 
of an equal division, not Beck alone, but Beck with her attend- 
ant fruits or increase is to be comprehended. It is not the 
legacy as vested, but as enjoyed, which the testator directed to 
be appraised. Had Beck died without increase during the ex- 
istence of the particular estate, Betsey could not have been 
called upon for contribution, although her interest in remainder 
had completely vested; because the charge was upon her legacy, 
after it should come into possession. It should, therefore, be 
valued such as it then was. Any other construction would do 
violence to the plan of the testator. 

Per Curiam. Decree for the plaintiffs. 


NOTE.—As to the effect which an apparent intent to make an equal division 
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among 4 class of legatees, may have in the construction of doubtful words in a 
will, see the recent cases of Mebane vs. Womack, 2 Jones’ Eq. 293, and Flippin 
vs. Banner, Ibid, 450. 


SAMUEL EDWARDS et al. v. The Trustees of the UNIVERSITY. 


The possession of a trustee, so constituted by act of the parties, is the posses- 
sion of his cestui gue trust; and no length of possession, as such, will bar; but 
if a party is sought to be constituted a trustee by the decree of a Court of 
Equity, founded on fraud or the like, his possession is then considered ad- 
verse, and the statute of limitations will be a bar. 

Where a plaintiff alleges a disability which is to exempt him from the operation 
of the statute of limitations, it is incumbent on him to prove that it was 


continuing disability, from the time the cause of action accrued. 
. 


The plaintiffs were the children and heirs-at-law of one John 
Edwards, who died in the year 1817, intestate. John Edwards 
was @ non-commissioned officer in the continental service during 
the revolutionary war, belonging to the North Carolina line, 
and had been regularly discharged. He being entitled by the 


laws of the State to 1000 acres of military bounty land, the de- 
fendants suggested that he had died leaving no heirs, and ob- 
tained a warrant for the land, as having escheated to them. 
The bill prayed that the defendants might be declared to be 
trustees for the plaintiffs, and decreed to convey the land to 
them; and also for general relief. The defendants, in their 
answer, denied that they held the land, or had ever ob- 
tained a grant forthe same. They admitted that aland- [326] 
warrant for 1000 acres issued for their benefit, it being 
for the services of John Edwards, a corporal in the continental 
line of this State: but they alleged that they had assigned it to 
one Thomas Henderson, on the 11th day of October 1821, for 
his own use and benefit, and without any notice of the claim of 
the plaintiffs: that they had not then, nor at any time since the 
assignment, any interest in the warrant or grant of land ob- 
tained upon the same; and they relied upon the statute of limi- 
tations. 

From the proofs taken in the cause, it satisfactorily appeared, 
that the plaintiffs were the heirs-at-law of John Edwards, who 
had been a non-commissioned officer in the North Carolina 
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line: that he was entitled to 1000 acres of land; and that he 
died in 1817, without ever having obtained his warrant; there- 
fore that the defendants did suggest that he had died without 
heirs, and obtained the warrant for their own benefit on the 
5th day of September 1821, and assigned the same, without 
notice of the plaintiff’s claim, to Thomas Henderson, on the 
11th day of October, of the same year. The bill was filed in 
March 1631. Two of the plaintiffs were stated and proved to 
be femes covert; but at what time they married, or whether, at 
the date of the warrant, or of the assignment thereof, they were 
covert, and had so continued, was neither stated in the plead- 
‘Ings, nor shown by the proofs. 


Pearson, for the plaintiff. 


Badger, contra. 


Dantzt, Judge, having stated the case as above, proceeded:— 
The plaintiffs seek to make the defendants their trustees by 
operation of law, and by a decree of this court. The defend- 
ants rely upon the statute of limitations, nearly ten years having 
elapsed since they obtained the warrant and assigned it, to the 
time of filing the bill. As respects ¢rusts, the distinetion in 
equity is, that if the trust be constituted by act of the parties, 
the possession of the trustee is the possession of the cestué que 

trust, and no length of possession as such will bar; but if 
[827] a party is to be constituted a trustee by the decree of a 

Court of Equity, founded on fraud, or the like, his pos- 
session is then considered adverse, and the statute of limitations 
will run and be a bar. Jlovenden v. Lord Annesley, 2 Sch. & 
Lef. 633; Cholmondely v. Clinton, 1 Tur. & Russ. Rep. 118, 
119; 1 Chit. Prac. 759. As to the plaintiffs who were femes 
covert at the filing of the bill, but who are not shown to have 
been covert when the defendants obtained the warrant and 
made the assignment, the rule is, that when issue is taken on 
the plea of the statute of limitations, that the cause of action 
did accrue within a certain time, the burthen of proof lies on 
the plaintiff, and he must prove a cause of action within the 
limit. Hurst v. Parker, 1 Bar. & Ald. 92; 2 Stark. Ev. 888. 
When it is incumbent on a plaintiff to prove that he labored 
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under a dieability, which exempts him from the operation of 
the statute of limitations, he must show that it was a continuing 
disability from the first; for it seems to be a general rule, that 
where such a statute has once begun to run, no subsequent dis- 
ability will restrain its progress. 2 Stark. Ev. 901; 4 Term 
Rep. 309; 1 Stra. 566. The cause of action in this case arose 
in the year 1821: the bill was filed ten years after, viz: in the 
year 1831; at which latter period two of the plaintiffs were 
Jemes covert; but that they were so in the year 1821, there is 
no proof produced by the plaintiffs, on whom the onwe lies: the 
statute of limitations therefore bars the claims of each and all 
the plaintiffs, and the bill must be dismissed, but without costs. 
Per CvrraM. Bill dismissed. 


NOTE.—See Gatlin vs. Darden, ante, 72; Saunders vs. Gatlin, ante, 82, and 
Bird vs. Graham, ante, 168, and the notes to those cases. 





PROBERT COLLIER v. THE BANK OF NEWBERN et al. [328] 


A court of equity may, at any time during the second term after the death of 
the plaintiff in a suit, on motion, declare the suit to be abated, though if the 
representative of the plaintiff were afterwards to apply within that term, the 
order would be set aside, and the suit be revived, unless such representative 
had before contumaciously refused to come in and make himself a party. 

The abatement of a suit in equity, for an injunction, is not of itself a dissolu- 
tion of the injunction. It requires an order of the Court for that purpose, 
which order it is competent for the Court to make, after an abatement by 
death. 

Upon the abatement of an injunction suit in equity, the defendant, on motion, 
may have an order for the dissolution of the injunction, and thereupon a 
judgment upon the injunction bond, against the sureties thereto. 

If the motion for the dissolution should be made at the second term, no notice 
thereof need be given to the plaintiff’s representative; but if the defendant 
neglect to move at that term, it may be necessary that he should give notice 
of his motion, or that the order should be prospective, and be served on the 
plaintiff’s representative. 

The case of Jones v. Hill, 2 Murph. 130, and Hill v. Jones, 1 Murph. 211, ap- 
proved. 

The death of a party to a suit in equity does not vacate nor render inoperative 
the orders made in the cause while the parties were regularly before the 
court. When revived it stands upon those orders in the plight in which the 
death of the party left it. 
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No order upon the merits can be made after the death of a party and before 
revivor. 

In England, it is the practice to require a copy of all the orders made in the 
cause to be served upon the party to be affected by them. 

But in this country, where the terms of the Court are at certain and short pe- 
riods, parties are charged with the knowledge of all the orders made in the 
cause, without the service of a copy, unless specially directed. 


After this cause was remanded, at June term 1834, (see 2 
Dev. Eq. Rep. 525,) to the Court of Equity for Wayne County, 
it was continued in that Court until the Spring term of 1835, 
when the death of the plaintiff was suggested. At the ensuing 
Fall term, it was ordered that the injunction, which had been 
granted upon the filing of the bill, should stand dissolved un- 
less the administrators came in as parties at that term; where- 
upon the following decree was made, viz: “In this cause the 
complainant having died before the last term, and his death 
having been at said term suggested, and the representatives of 
the complainant failing to make themselves parties at this term, 
and the Court being just about to adjourn, the cause is declared 
to be abated and the injunction dissolved. Whereupon, on 
motion, judgment is rendered against John J. Collier, security 
to the injunction bond, for,” &c. From this decree declaring 

the cause abated, and also from the judgment on the in- 
[329] junction bond, John J. Collier appealed. 


W. C. Stanly and Devereua, for the plaintiff. 
Henry and J. H. Bryan, for the defendants. 


Rorri, Chief Justice.—The question in this case is rather 
one of practice, than of principle. The case of Jones v. Hill, 
2 Murph. 131, decided that the sureties in an injunction bond 
are liable under the act of 1800 (Rev. ch. 551,) upon a dissolu- 
tion of the injunction, decreed for the want of prosecution, 
caused either by the negligence or death of the plaintiff, as well 
as when the decree is founded on the merits. The objection 
here is to the time and manner of proceeding against the sure- 
ty. The act of 1810 (Rev. ch. 794,) provides, that when an in- 
junction is dissolved, the bond may be proceeded on in the 
same manner, and under the same rules, that bonds are pro- 
ceeded on in cases of appeal; under which, it has been the con- 
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stant practice in the Courts of equity to give a summary judg- 
ment, or decree for the debt and costs, or such part as the Court 
thought it right to decree against the plaintiff. 

It has been contended for the surety in this case, that by the 
abatement of the suit, it was out of Court; and therefore that 
no order could be made in the cause to dissolve the injunction, 
nor for judgment against the surety who is living. On the 
other hand, the counsel for the defendant has insisted upon the 
authority of the case of Jones v. Hill, before mentioned, that 
the abatement itself wrought a dissolution of the injunction, 
and that the liability of the surety on his bond survived, and 
might be enforced in equity in a summary way, as well as by 
suit at law. 

The Court is of opinion, that the death of the plaintiff and 
‘the failure of his representative to prosecute the suit so that it 
abates, do not of themselves dissolve the injunction. An order 
of the Court is necessary to do that. It is not stated in Jones 
v. Hill, that such an order had been made in equity before the 
bond was putin suit. But it is not stated, on the other hand, 
‘that such an order had not been made, or that it was deemed 
unnecessary. The point does not seem to have been 
raised. There can, however, be no doubt on it. The [330] 
death of a party to a suit in equity does not vacate nor 
render inoperative the orders made in the cause, while the 
parties were regularly before the Court. When revived, it 
stands upon those orders in the plight in which the death of 
the party left it. It is true, no order upon the merits can be 
made after the death, and before a revivor. It was for that 
reason that in the original case out of which that of Jones v. 
Hill arose, the motion of the defendant to dissolve the injunc- 
tion, upon the reading of his answer after the plaintiff’s death, 
was refused. Hill v. Jones, 1 Murph. 211. But although the 
Court refuses to decree upon the merits, or to take any step 
whatever in that direction, while the cause is in that state, yet 
it would be manifestly unjust and oppressive to keep the de- 
fendant in equity, in peril of the pains of a contempt of the 
Court by an effort to enforce his recovery at law. That would, 
in effect, make the injunction perpetual; for the defendant can- 
not compel the executor to make himself a party; or, indeed, 
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there may be no representative; or the defendant may have 
died, and the plaintiff may decline to bring in his executor. In 
all such cases, therefore, the course is for the party against 
whom the injunction issued, or his representative, to apply for 
an order requiring the complainant or his representative to re- 
vive, within a limited time, or that, in case of failure, the in- 
junction shall, for that reason, be dissolved. Hill v. Hoare, 2 
Cox’s Cases, 50; Hawley v. Bennett, 4 Paige’s Rep. 163. The 
object of such a motion is to clear the defendant, or the person 
representing him, of a contempt in proceeding at law; and the 
effect is that simply, without entering at all into the merits. It 
is right that the Court should withdraw its mandate against 
proceeding at law, if the person to be affected by such a pro- 
ceeding will not prosecute his equitable complaint against it; 
and the death of one of the parties furnishes no reason why the 
plaintiff at law should be deprived for an unreasonable time, 
of his legal and only remedy, or be put in contempt for resort- 
ing to it after a reasonable time. An order of that sort, it is, 
therefore, competent and proper for the Court to make after an 
abatement by death. In England, it would be doubtless ne- 

cessary that a copy of the order should be served. That 
[331] is the common praetice as to all the orders of the Court; 

and would be the more necessary in a case of this kind, 
because there is no statute or general rule of the Court, which 
keeps the cause in Court for any period after the death of the 
party. But the Court thinks the rule should be otherwise with 
us. As our terms are at certain and short periods, parties are 
charged with the knowledge of all the orders made in the cause, 
without service of a copy, unless specially directed; and the 
act of 1801 (Rev. ch. 574,) keeps the cause in Court, for the pur- 
pose of being revived without bill, upon application of the 
plaintiff’s representative, for two terms. At the second term 
the defendant may have the injunction dissolved upon motion, 
if it shall not be revived during that term. If the defendant 
or his representative neglect to move it at that term, it may 
then be necessary that he should give notice of his motion, or 
that the order for the dissolution should be prospective, and 
served on the plaintiff or his representative, if there be one. 
The idea was mentioned at the bar, that although the cause 
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was kept in Court for two terms, yet when it did abate, it was 
as of the death of the party; and that it was thence to be in- 
ferred, that the order at the second term against the surety was 
not made in the cause; and was, therefore, erroneous. The 
Court does not deem it material to inquire to what event or 
period the abatement relates. The order that the injunction 
shall stand dissolved, if the suit be not revived, has been al- 
ready shown to be proper and valid, although made after the 
abatement; for the abatement is in truth the very cause and 
foundation of it. But the abatement does not put any person 
but the deceased party out of Court, until the end of the second 
term. The rule has been constantly expressed in those terms, 
both in suits between parties, and in the regula generalis, adopt- 
ed in the Courts on the act of 1786 (Zev. ch. 253, sec. 1;) and 
was applied equally to cases in equity and at law. tf Hay. 
163-455; 2 Hay. 66; Tayl. Rep. 134. The surety was therefore 
before the Court during the second term, without further no-~ 
tice; and as the injunction was then dissolved for want of pro- 
secution, the bond was forfeited, and the obligor became 

liable on it. The only inquiry that remained was, as to [332} 
the proper remedy. The Court might have sent the de- 

fendant to law; and would have done so, if for any reason, as 
complete justice could not have been done in this mode, as by 
allowing a full defence at law; as if, for example, the defend- 
ant had asked judgment against the executor, which would 
raise the question of assets. But there was no reason for re- 
fusing the judgment in this case, after the surety became fixed 
with the debt by the dissolution of the injunction. On the 
contrary, the defendant in equity was entitled to the speediest 
remedy for raising the money, after his demand bad thus been. 
judicially ascertained; and it would be equally against good: 
morals, and the sound policy of the act of 1810 (Rev. oh. 794), 
to put it in the power of the surety to involve him again in an 
expensive and tedious litigation. The interval necessary to the 
proofs and investigation of rights in controversy, and the ascer- 
taining of them, is that of salutary delay. But all beyond that 
is unjustf and there can be no greater reproach to a system of 
jurisprudence, than that it is feeble or dilatory in enforcing 
rights already established by its tribunals in due course of law, 
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Something was said of the executor of the deceased plaintiff 
having the whole of the second term to become a party. which 
precluded the Court from making any order within that term, 
founded on his not having, at that moment, come in. But the 
Court thinks there is nothing in that. The words are, “at or 
before;” but if they had been “within the second term,” the 
meaning of them would be, when required by the Court, at 
that term. There is no doubt, however, that the Court would 
have received him, and rescinded the orders, had he applied 
-at any time after they were made, unless obviously he had con- 
tumaciously before refused. But the representative did not at 
any time apply, and, therefore, whether the order be consid- 
ered as made at the first or the last moment of the term, it 
proved, in the event, to have been properly made; and it must 
ibe affirmed with costs in this Court. 

Per Curiam. Decree and judgment affirmed. 


NOTE.—The acts of 1800, 1801 and 1810, referred to in this case, are con- 
stained in the Revised Code, ch. 82, sec. 6, 15 and 17. 





[333] JOSEPH MecGAHEE «. WILLIAM M. SNEED et al. 


‘When a purchaser seeks relief from a court of equity, because he’has purchased 
‘without notice, he must deny notice. So when he sets up by plea or answer 
& purchase without notice as a bar to discovery or rélief to which a plaintiff 
is entitled, he must be equally explicit in denying it. But where a plaintiff 
would convert a purchaser into a trustee, and seeks to charge him because he 
bought with notice, if the allegation of netice is not admitted, the plaintiff is 
-bound to prove it. 


‘The bill charged that the plaintiff, on the 9th day of June 
1818, conveyed to Charles Simms, (one of the defendants,) one- 
third part of the Lot No. 18, in the town of Milton, for the 
price of $5,000, and took from the said Simms therefor three 
several bonds, one for $1000, payable the 25th of December 
ensuing; the second, for $2000, payable the 25th of December 
1819; and the third for $2000, payable-on the 25th of December 
1820: that the first of said bonds was duly paid: that upon the 
second becoming due, and remaining unpaid the plaintiff com- 
men.ced a suit at law, and obtained a judgment thereupon: 
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that Simms obtained an injunction against this judgment, upon 
an allegation of defect of title in the plaintiff to the lot in ques- 
tion: that the defendant, Sneed, and Howell L. Ridley, the tes- 
tator and ancestor of the defendants, Robards, Lewis and John 
Ridley, became sureties to the injunction bond, and as an in- 
demnity against their suretyship, Simms conveyed to one John 
Smith the lot in question, in trust, for the benefit of Sneed and 
Ridley: that the injunction was afterwards dissolved, and the 
plaintiff obtained satisfaction of his judgment from Sneed and 
Ridley, Simms being then considered insolvent: that Sneed and 
Ridley and their trustee afterwards sold the said lot to David 
Kyle, another defendant: that at the time when the deed in 
trust was executed for the benefit of Sneed and Ridley, they 
and their trustee had notice that the judgment against which 
the injunction was obtained was in part for the purchase money 
of the lot, and also that the plaintiff held the other bond 

for the remaining part of the purchase money, and that [334] 
he had no other security therefor: that when Kyle pur- 

chased he had like notice that the last bond for the purchase 
money remained due and unpaid. The bill then charged, that 
the plaintiff had obtained a judgment against Simms, upon the 
last bond, but that he had not obtained satisfaction thereof, 
Simms being insolvent. The prayer of the bill was for the pay- 
ment of the balance of the purchase money by the defendants, 
or some of them, or that the lot in question might be sold for 
that purpose, so as to enforce the lien on it which the plaintiff 
contended that he had in equity. The defendants put in sepa- 
rate answers, admitting all the material allegations of the bill, 
except the purchases with notice as therein charged. As to 
that, the representatives of Ridley, who had died, declared 
their ignorance of the matters charged in the bill, and there- 
fore did not admit them, but insisted that the plaintiff might 
be held to strict proof of them. Sneed answered that, at the 
time when he signed the injunction bond as surety for Simms, 
and took the deed of trust aforementioned, he knew that the 
judgment enjoined was in part for the purchase money of the 
lot, but whether it was on the second or the third bond he had 
no means of ascertaining; that at that time it was not under- 
stood, or believed generally, that a vendor of land had a lien 
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for his purchase money, and that not deeming the fact of notice 
material, he might have then had notice without being able 
afterwards to recollect it; that he did not, in fact, have any 
recollection of such notice, and that he was unprepared either 
positively to deny, or to admit it. Kyle expressly denied 
notice. No replication to these answers was filed by the plain- 
tiff, and the case was heard upon the bill and answers. 


Badger and Norwood, for the plaintiff. 
Devereux and W. A. Graham, for the defendants. 


Gaston, Judge.—The plaintiff claims in this case to have an 
equitable lien for the unpaid part of the price of the Jand sold 
by him to Simms, and afterwards purchased by Sneed and 

Ridley. Waiving, for the reasons stated in the case of 
[335] Johnson v. Cawthorn, (ante, page 32,) the inquiry 

whether such a lien exists in our State, and if so, to 
what extent, it unquestionably does not exist against a bona fide 
purchaser from the vendee, without notice that the purchase 
money on the original sale remains unpaid. The plaintiff 
shows in his bill that Sneed and Ridley are purchasers, but 
avers that they bought with this notice. On the part of the 
representatives of Ridley, this allegation is as explicitly denied 
as it can be by those who have no personal knowledge of the 
transaction. On the part of Sneed, it is not expressly denied, 
but it certainly is not admitted. He declares in his answer 
that he has no recollection whatever of such notice, and there- 
fore does not admit it; but as it is possible that the fact may 
have occurred, and deeming it an unimportant circumstance, 
he may bave forgotten it; that he cannot positively deny it. 
We take the rule to be, that when a purchaser seeks relief from 
a court of equity, because he has purchased without notice, he 
must positively deny notice. So when he sets up by plea or 
answer a purchase without notice as a bar to discovery of re- 
lief to which a plaintiff is entitled, he must be equally explicit 
in denying notice. The want of notice is an essential part of 
his equity in the one case, and of his defence in the other; and 
it is a general rule in pleading, that whatever is essential to the 
right of the party must be averred by him. But where a plain- 
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tiff would convert a purchaser into a trustee, and seeks to 
charge him, because he bought with notice, and therefore mala 
fide, if the allegation of notice is not admitted, the plaintiff is 
bound to prove it. Should the answer be silent, or not sufli- 
ciently explicit in this respect, the plaintiff may except to the 
answer, and require one more full and perfect. But if he does 
not except, and cannot prove the notice, he must fail because a 
material part of his equity is not established. Lyre v. Dolphin, 
2 Ball & Beat. 303; Harris v. Ingledew, 3 P. Wms. 91; Jer- 
rard v. Saunders, 2 Ves. Jun. 454; Walleryn v. Lee, 9 Ves. 
Jun. 32. As the plaintiff has not replied to these answers, the 
Court cannot declare that Sneed and Ridley bought with 
notice. The bill, therefore, must be dismissed as to 

Sneed and the representatives of Ridley, with costs. [336] 
Kyle is brought in merely as a stakeholder, and as the bill 

is not sustained against his vendors, it must be dismissed as to 
him also. Against Simms, the plaintiff has a judgment at law, 
and neither asks nor needs any aid in equity. The bill must 
be dismissed also as to Simms. As to the two latter, however, 
it is dismissed without costs. 

Per Curiam. Bill dismissed. 


NOTE.—Upon the subject of the vendor’s lien for his purchase money, see 
the note to Johnson vs. Cawthorn, ante, 32. 

I am not aware of any subsequent decision upon the main question of plead- 
ing and practice, in relation to the allegation of notice; but I presume there can 
be no doubt of its eorrectness. 





WILLIAM B. OCHILTREE ». THOMAS WRIGHT and ALFRED BECK. 


‘ 

Where one of two co-executors took possession of the effects of the testator; 
sold them, and received and kept the bonds taken for the same, and the other 
executor did not interfere in the management of the business, further than to 
assent to the sales, and join in signing the invehtory and account of sales, i 
was held, that the latter, not having done any thing more than the law re- 
quired of him, was not responsible to the legatees for the devastavit of the 
former. 

When co-executors are appointed curators or trustees of a fund, bequeathed by 
their testator, each is responsible only for what was in his hands or under 
his control; and as neither has any authority to take from the possession of 
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another the property of their cestui que trust, he cannot, therefore, be made 
answerable for the default of that other. 

Formerly, there was a distinction between co-executors and co-trustees joining 
in a receipt for money. In the former case, both were held responsible—in 
the latter, only he who actually received the money. 

Now, the rule in regard to co-executors is, that the joining in a receipt, though 
not absolutely necessary, is not conclusive against an executor, any more than 
against a trustee. 

The true inquiry in these cases is, whether the money received was under the 
control of both executors. 

The joining in the receipt is evidence of that control, though it is not conclusive. 


William Beck made his will, which was proved by the de- 
fendants. The testator gave to his wife several slaves, and 
other personal property, for and during her life; and, on her death, 
then he bequeathed: one-fifth part thereof to the plaintiff, pro- 
vided he should attain to the age of twenty-one years. The 
testator, after a bequest of one-fifth part of all the remaining 
portion of his property to the plaintiff, provided he should ar- 
rive to the age of twenty-one years, and the other four-fifths to 
his, the testator’s children, directed as follows: “It is my will 
and desire, that my executors retain in their hands the whole 
of the property herein given to him” (the plaintiff,) “until he 
shall arrive at the age of twenty-one, should he live to that age, 
and apply the annual profits of the same property towards his 
education, so far as it is necessary; and the balance, if any, to 
be paid to him when he arrives at the age of twenty-one years; 
but should he die before that age, then the remaining profits, 
together with the property, immediately to be divided and 

paid to my children.” Upon the death of the testator, 
[337] the widow took possession of her legacy; and, on her 

death, the defendant, Beck, who was the devisee in re- 
mainder of the plantation where she resided, and also one of 
the executors, immediately moved to that plantation, and took 
possession of all the property in which the widow had an estate 
for life. The executors had power by the will, to divide the 
property among the legatees, either by lot or sale; and for the 
purpose of a division among the five claimants, to-wit: the plain- 
tiff, and the four children of the testator, the property was ad- 
vertised and sold at the late residence of the widow, and then 
the residence of the defendant Beck. The other defendant, 
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Wright, who had married one of the testator’s daughters, and 
was therefore entitled to a share of the property, was at the 
sale, and assented to it. Both of the executors signed an in- 
ventory of this property, and also an account of the sales, and 
returned them to the County Court. On the day of the sale,. 
after the property was all cried off, Wright returned home,. 
leaving every thing in the hands of Beck, who delivered the 
articles to the purchasers, and took their bonds therefor. Except 
what is above stated, Wright took no part in the management 
of the business, leaving the whole to Beck, who settled with 
four of the legatees, for their shares. One of the bonds taken. 
by Beck, for articles sold, was executed by David Ochiltree, 
and ©. Shaw as his surety, which bond was for an amount equal 
to one-fifth part of the whole sale, and was, at the time, per- 
fectly good. Beck kept this bond as the share of the plaintiff, 
then an infant; and on one occasion he solicited a gentleman to 
become his guardian, and to take the bond as payment of his 
share; but this was declined. Beck then continued to keep the 
bond, and negligently omitted to collect it, or make any effort 
to collect it, until one of the obligors became insolvent, and 
the other died, and the demand against his estate was barred 
by the statute of limitations. The plaintiff, having arrived to 
the age of twenty-one years, brought this bill against both the 
executors, in which he prayed for an account of his one-fifth 
part of the property, which had been left to the wife for 

life, and then over, as before-mentioned. The bill was [338] 
taken pro confesso as against Beck, who was a non-resi- 

dent. Wright answered, and contended that he was not liable 
to the demand; and as far as he was concerned, and for the 
purpose of deciding on his liability, the facts were admitted by 
the counsel to be as above stated. There was no allegation or: 
pretence that the defendant Beck was insolvent. 


W. C. Staniy, for the plaintiff. 
Badger and Henry, for the defendant Wright. 
* Dantet, Judge, after stating the case as above, pro- [339] 


eeeded:—lIt is contended on behalf of the plaintiff, that 
he is entitled to relief against Wright as well as against Beck, 
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notwithstanding the whole of the assets came to the hands of 
Beck, and were disposed of by him, because Wright signed the 
inventory and account of sales, and assented to the sale: for 
that so far, he was active in enabling his co-executor to dispose 
of the assets; and that he ought therefore in this court to be 
held liable for the devastavit of his co-executor. 

The devastavit by one of two executors or administrators 
shall not charge his companion, provided he has not, inten- 
tionally or otherwise, contributed to it: for the testator’s having 
misplaced his confidence in one, shall not operate to the pre- 
judice of the other. Hargthorpe v. Milford, Oro. Eliz. 318, 
819. An executor shall not, under ordinary circumstances, be 
responsible for the assets come to the hands of his co-executor. 
Littlehales v. Gascoyne, 3 Bro. Ch. Rep. 73; 2 Will. Ex’rs, 
1118. This then, being the rule, Wright could not be held re- 
sponsible for the assets which his co-executor took into his sole 
possession, immediately after the death of the tenant for life. 
Wright being passive, and not obstructing his co-executor from 
getting the assets into his possession, is not as to that re- 

sponsible. Langford v. Gascoyne, 11 Ves. 333. The 
[340] foregoing remarks bring us to the inquiry, whether, 

under the circumstances of this case, Wright, by his as- 
sent to the sale, and signing the inventory and account of sales, 
has made himeelf liable for that devastavit. The signing the 
inventory could not have that effect, because executors are 
bound to render an inventory of all the assets which came to 
their possession or knowledge; because each has authority by 
the will to take possession of the property, and because Beck 
had already exercised that authority before the inventory was 
signed. It was but a formal proceeding, and by no means sub- 
jects Wright to the devastavit of his co-executor. Is there any 
additional responsibility thrown on Wright, by his assent to the 
sale by his co-executor, and signing the account of sales with 
him to be returned to the County Court? It is contended for 
the plaintiff, that the case is within the principle of the rule, 
that when two executors sign a receipt, and one alone receives 
the money, both are equally liable for that money. At one 
period, a well recognised distinction existed between trustees 
and executors. This distinction was founded on the difference 
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between the power and authority of a co-trustee, and that of a 
joint executor, viz: that trustees cannot act separately, as 
executors may, but must join both in conveyances and receipts; 
and therefore, it may be taken that a co-trustee joins only for 
conformity. But a co-executor, as it is not necessary for him 
to join, interferes unnecessarily; he was therefore to be con- 
sidered as assuming a power over the fund, and consequently, 
to be answerable for its application, as far as it was connected 
with the particular trust action in which he joined. Therefore 
the rule was, that when the executors joined in a receipt,. both 
having the whole power over the whole fund, both were charge- 
able; but when trustees joined, each not having the whole 
power, and the joining being necessary, only the person re- 
ceiving the money was chargeable. 2 Will. Exrs. 1125. One 
executor in trust is not answerable for the receipt of the other, 
merely by taking probate, permitting the other to possess the 
assets, and joining in acts necessary to enable him to administer. 
Joining in a receipt, though not absolutely necessary, is 

not conclusive against an executor, any more thanagainst [341] 
a trustee, to charge him with the receipt of his co-executor. 

Howey v. Blakeman, 4 Ves. 596-605. Again, in Scurfield v. 
Howes, 3 Bro. Ch. Rep. 90, Sir Richarp Perper Arpen said, 
he dissented from the rule as broadly stated, that if one exe- 
ceutor receives the money, and two sign the receipt, both are 
chargeable, if it appear that the second joined for conformity 
only. And Lord Repespaxs, in Joy v. Campbell, 1 Sch. & Lef. 
341, took the distinction to be, that if a receipt be given for the 
mere purpose of form, then the signing will not charge the per- 
son not receiving the money. And the true question in all 
these cases seems to have been, whether the money was under 
the control of both executors. If it was so considered by the 
person paying the money, then the joining in the receipt by the 
‘ executor who did not actually receive it, amounted to a direc- 
tion to pay to his co-executor, and he became responsible for 
the application, just as if he had received it himself. Again, 
in Doyle v. Blake, 2 Sch. & Lef. 242, it is said, the true con- 
sideration in a question of this kind is, whether the executor 
who merely joins in the receipt, had a control, and his joining 
in the receipt is evidence of that control, although the money 

. [Dev. & Bat. Eq., Vol. 1.—*22.] 
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was actually received by the other. The joining in a receipt 
shall not have the conclusive effect of charging both. Westley 
vy. Clarke, 1 Eden, 357. The relaxation of the rule in favor of 
executors, has been lamented by Lord Expo, but his lordship, 
in Walker v. Symonds, 3 Swan. 64, alludes to its alteration as 
having been completely effected, and it seems to us reasonable 
and equitable. In the case now before the court, it appears 
that Beck took possession of the property, and alone managed 
the sale: the law required an account of sales to be returned to 
the court: the signing that account of sale was, we think, mere- 
ly for conformity; a control over the property is rebutted by 
the facts of the case, and according to the before-mentioned de- 
cisions, does not subject him on that ground to the demand of 
the plaintiff. 

The last position taken by the plaintiff is, that, by the will 
of the testator, the two executors were appointed curators of 
the estate, which was contingently bequeathed to him: that the 

bond of Ochiltree and Shaw composed a part of that 
[342] estate: that it was the duty of Wright, as well as of 

Beck, to see to the collection of that bond: that Wright 
has been remiss in this part of his duty: that he has been vigi- 
lant in getting his own part of the estate, and permitting the 
other shares belonging to the children of the testator, (includ- 
ing that of his co-executor,) to be paid, and has wholly disre- 
garded the interest of the plaintiff, who was then an infant, and 
should have been protected by him, as well as by Beck: that 
although Beck is not insolvent, yet that he is entitled to a de- 
cree against both defendants, and that Wright should run the 
risk of any loss, by the possibility of Beck’s becoming insol- 
vent, and not let that risk fall on him. The true answer to this 
position may be given almost in the words in which the opin- 
ion of this Court was heretofore expressed in the case of Clark 
and others v. Cotton and others, 2 Dev. Eq. Rep. 51. Wright 
was indeed a curator or trustee for the plaintiff, but only for 
what was in his hands, or had been in his hands, or was under 
his power and control. Beck was a curator or trustee, with 
precisely the same powers. If a misplaced confidence was re- 
posed in the latter, it was not the confidence of Wright, but the 
confidence of the testator. Wright did no act by which an 
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abuse of that confidence was facilitated. He had no authority 
to take out of Beck’s hands the property of the cestwi que trust, 
which was rightfully there; he never guaranteed the diligence, 
fidelity or solvency of his co-trustee; and there is no ground in 
conscience to render him answerable, when he has committed 
no fault, and broken no engagement. 

The bill must be dismissed as against Wright, with costs to 
be paid by Beck; and the plaintiff is declared entitled to an 
account against Beck. 

Per Curiam. 











Decree accordingly. 






NOTE.—See Graham vs. Davidson, 2 Dev. & Bat. Eq. 155; Williams vs. Mait- 
land, 1 Tred. Eq. 92; Hauser vs. Lehman, 2 Ired. Eq. 594; Kerr vs. Kilpatrick, 8 
Ired. Eq. 187. In the last case it was held, that in the case of co-executors, 
each was accountable for the due administration of the assets which came to his 
hands. He was not bound to see to the application of the assets which were 
received by his co-executor, nor was he liable for his devastavit, unless the com- 
mission of it was encouraged by himself. 














THOMAS B. LITTLEJOHN et al. v. LEWIS WILLIAMS et al. Exrs. [343] 





A plea to a bill of revivor, that the cause of action arose more than twenty years 
before the filing of the original bill, and that after the abatement of the ori- 
ginal bill, the bill of revivor was not filed within the proper time, and that 
the same was therefore barred by the statute of limitations, and the length of 

time between the abatement of the original suit and the filing of the bill of 

revivor, is double, and therefore bad. 











After the cause was remanded to the Court of Equity for 
Rowan, at December term, 1833, (see 2 Dev. Eq. Rep. 380,) it 
was continued there until October term 1835, when the plain- 
tiffs set the plea down for argument. His Honor Judge Nor- 
woop, pro forma, sustained the plea, whereupon the plaintiffs 
appealed. The plea was, that the cause of action arose more 
than twenty years before the filing of the original bill, and that 
after the abatement of the original bill, the bill of revivor was 
not filed within the proper time, and that the same was there- 
fore barred by the statute of limitations, and the length of time — 
between the abatement of the original suit and the filing of the 


bill of revivor. 





















EQUITY CASES. 
Carr v. Holliday. 








Nash, for the plaintiffs. 


Pearson, for the defendants. 


Per Curtam.—The plea in this case is double, and must 
be overruled. The defence proper for a plea must be such as 
reduces the case to a particular point which will bar the plain- 
tiff’s demand. It is then of use, because, by having the judg- 
ment of the Court upon that point, the parties are saved the 
expense of the examination. A plea does not deny the equity, 
but brings forward a fact, or a series of circumstances, forming 
in their combined result some one fact, which displaces the 
equity. If there be two defences offered by a te they can- 
not be separated, and one only allowed. 

The decree below allowing the plea, and dismissing the bill, 
is overruled with costs, and it is ordered that the suit, and the 
proceedings therein, do stand revived against Lewis Williams 
and Joseph Williame, executors of Joseph Williams the origi- 

nal defendant, and be and stand in the same plight and 
[844] condition as they were in when the said suit abated. And 
the cause is remanded to the Court of Equity for the 
County of Rowan, for further proceedings. 
Perr Curiam. Judgment reversed. 


NOTE.—See Adams’ Eq. 340. 





SARAH CARR, Administratrix of ROBERT CARR, v. TILMAN HOLLIDAY. 


If a person contracts with a lunatic, in good faith, without taking advantage of 
his situation, and without knowledge of the lunacy, a court of equity, al- 
though the contract is legally void, will not interfere to deprive such person of 
the advantages he has obtained, without restoring to him whatever benefit 
the estate of the lunatic has received by the contract. 


Robert Carr came of age on the 10th day of January in the 
year 1829, and on the Sth of April following, was, by an in- 
quisition legally taken, found to be a lunatic, and that he had 
been such since the month of November 1827. Sarah Carr 
was appointed, by the Court, his committee. Between the 
time of his arrival at age and the finding of the inquisition, the 
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defendant entered into several pretended contracts with him, and 
obtained from him by way of exchange or purchase, several 
slaves, one-third part of a tract of land, called Haw Landing, 
and some bonds for money which have been paid. On the 
12th May 1830, Sarah Carr, as the committee of Robert, and 
on his behalf, filed the present bill for the purpose of having 
the aforesaid pretended contracts set aside, and the property 
restored, and for general relief. After the filing of the bill, 
Robert Carr died, and Sarah Carr administered upon his es- 
tate, and was made a party plaintiff. The defendant answered 
the bill, and admitted that he made several contracts with the 
said Robert at the times mentioned in the bill; but denied that 
Robert was a lunatic at any of those times. He alleged that 
all the contracts were bona fide, and that Robert received from 
him a full and adequate consideration for the slaves, land and 
bonds. 
A replication to the answer was filed by the plaintiff, 

and proofs taken, the result of which will be found in [845} 
the opinion of the court. 


Devereux, for the plaintiff. 
W. C. Stanly, for the defendant. 


Dantxt, Judge, having stated briefly the pleadings, proceed- 
ed: The inquisition was prima facie evidence that Robert Carr 
was a lunatic, and had been and continued so from the month 
of November 1827. The contracts mentioned in the pleadings 
would be declared void, if resting upon that evidence alone. 
To repel the force of the inquisition, and in support of his an- 
swer, the defendant has taken the depositions of many persons. 
The plaintiff, to sustain the allegations in the bill, and support 
the inquisition, has also taken many depositions. From the 
conflict of the testimony given, either of the parties might have 
had an issue, if it had been asked for. But as it has not been 
asked for, we have ourselves examined the depositions and 
proofs in the cause, and are satisfied upon the weight of the 
evidence, and so find and declare, that Robert Oarr was, and 
continued to be a lunatic, as mentioned in the inquisition; and 
that he was a lunatic, or of unsound mind, at the several times 



















EQUITY CASES. 


Gilchrist v. Buie. 








when the supposed contracts mentioned in the pleadings were 
entered into. A lunatic has no legal capacity to contract; yet 
a court of equity will not interfere where the lunatic has actu- 
ally had the benefit of the property of the defendant, if the 
contract was made in good faith, without knowledge of the lu- 
nacy or incapacity, and where no advantage has been taken of 
the situation of the party. If the transactions were bona fide on 
the part of the defendant, the court will not deprive him of the 
advantages he has obtained without restoring to him whatever 
benefit the estate of the lunatic has received in consequence of 
the contracts. The cases cited by the defendant’s counsel sup- 
port the above mentioned positions. Loomis v. Spencer, 
[346] 2 Paige’s Ch. Rep. 153; Weil v. Morley, 9 Ves. Jun. 477. 
The Court therefore directs a reference to the master, 
and an inquiry to be made, whether the estate of the lunatic 
has received benefit by the sales and transactions mentioned in 
the pleadings, and to what extent. And the master will re- 
port specially upon each of the contracts, what was the true 
value of each of the things sold by the defendant and received 
by the lunatic; and whether the plaintiff can make restoration 
to the defendant of all or any of the articles so purchased. The 
report may, and probably will, contain matter material to the 
inquiry into the good or bad faith with which the defendant 
contracted, and therefore the Court reserves that point for the 
present. 7 
Perr Curiam. Direct a reference. 


NOTE.—See 8. C. in 5 Ired. Eq. 167, when it came on to be-heard for fur- 
ther directions upon the report of the clerk and master. And it appearing from 
the report that the price given was not grossly extravagant, and, further, that 
the lunatic had it not in his power to make compensation to the vendor if the 
contract should be set aside, the bill was dismissed. A person deaf and dumb, 
a nativitate, is not on that account alone to be regarded as an idiot, and the deed 
of such a person, executed bona fide, will be sustained. Barnett vs. Barnett, 1 
Jones’ Eq. 221. 





GILBERT GILCHRIST v. FLORA BUIE et al. 


In a contract of sale, by which the vendors stipulated “‘to make a sufficient 
title, as far as their claim extends in said land,” the words ‘‘a sufficient title,’ 











JUNE TERM, 1836. 











Gilchrist v. Buie. 





were held upon the whole instrument to mean ‘‘a sufficient deed,” to assure 
the estate, if they had one, notwithstanding ‘‘a quit-claim deed” was, by the 
articles, agreed to be given for other lands. 

The signature of one counsel is sufficient to bills of review, for if filed upon newly 
discovered evidence, they are allowed by the Court; if for error in law, they 
are a matter of right. 

After an appeal prayed and allowed, and a failure to prosecute it, the appellant 
may still file a bill of review. 

Upon a bill for a specific performance, in England the vendor is bound to show 
& good title, but is not compelled to covenant for one apparently good beyond 
his own acts, and those claiming under him. But in this country, it seems, 
that the vendee has a right to covenants of general warranty. 

The deed of husband and wife, where the privy examination of the latter is 
taken before the acknowledgment of both, is void. The case of Burgess v. Wil- 
son, (2 Dev. Rep. 806,) approved. 

Upon a bill of review for errors in law, only those can be re-examined which 
are pointed out; and where the error assigned was, that general covenants 
were not directed to be inserted in a deed, the plaintiff cannot at the hearing, 
object that the deed was improperly executed. 

Upon a decree for a specific performance, it is proper to order the articles to be 

cancelled. But it is otherwise if the bill be dismissed. 


The plaintiff, by an original bill, filed the 21st of June 1827, 
against Flora Buie, and Archibald Gilchrist and his wife, 
charged, that he purchased in April 1823, from Daniel Buie, 
{then the husband of the defendant Flora,) and his wife Flora, 
and from the defendants, Archibald Gilchrist and his wife 
Mary, certain lands at the price of $1500, and that he executed 
to Daniel Buie two bonds for $375 each, and to Archibald Gil- 
christ two other bonds for the like sums: that the lands so sold 
were claimed in fee, in right of the said femes covert, as having 
descended to them and others, as tenants in common of three 
tracts; of which one contained 450 acres, in which their shares 
as claimed were 225 acres; another contained 
acres, in which their shares as claimed were 186% acres; [347] 
and the third contained 100 acres, in which their shares 

were 82 acres: that the said vendors and their wives intended 
to execute a bond to convey the title; but through ignorance of 
the necessity of a seal, did execute to him only a writing, in a 
penalty of $4,000, to be void “if they should make a sufficient 
title to a certain parcel of land belonging to the old plantation 
as far as their claim extends on said lands; and likewise a quit- 
claim deed to that part coming to them of the land belonging 
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to the estate of Colin McPherson, deceased; and likewise their 
claim to 100 acres of land, called Goodson’s lands, including 
Goodson’s fields; and when sufficient titles shall be made to 
said lands, these presents to be null and void; but otherwise to 
remain in full force.” 

That soon afterwards, Daniel Buie died, and his widow filed 
her bill in the Court of Equity against the present plaintiff and 
the administrator of her late husband, and therein charged, 
that the said lands, so agreed to be sold, came to her by heredi- 
tary descent, and that she was willing to affirm the sale, if she 
should receive the price and cost; otherwise, she prayed that 
she might be declared to be entitled to the said two bonds, 
that were made payable to her said husband; and it was de- 
creed thereupon, that the said administrator should assign the 
same to her, which was accordingly done; and she instituted 
actions at law, and recovered judgments thereon. The bill 
then charged, that the plaintiff had been advised that the ven- 
dors had no title, either legal or equitable, to any but a very 
small part of the land; that the 100 acres, called Goodson’s 
land, did not in any part belong to them, but was entirely 
covered by adverse and paramount title: that the defendants 
together claimed one-half of the 450 acres, as heirs of their 
brothers, Archibald and Neil McPherson, who died intestate 
and without issue; but that, in fact, the said intestate Neil left 
four sisters and three brothers, some one or all of whom was or 

were born before the year 1795, before which time the 
[348] said Neil died. The bill further charged, that the al- 

leged title of said Archibald and Neil is derived from | 
their grandfather, John McPherson, who devised different 
parts of the same to them severally; but that in respect of the 
part given to Archibald, nothing passed, because the said 
Archibald died in 1790, and the said testator died in 1791, 
whereupon the same descended to his two sons Daniel and 
Alexander. The bill further charged, that at the time of the 
purchase, no deficiency of title or quantity was made known to 
the plaintiff, and that he had no knowledge that there was any 
defect or difficulty in the title, but believed that the defendants 
had a good title to the respective shares aforesaid, amounting 
to the quantities aforesaid. The bill further charged, that the 
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said Daniel McPherson, (one of the sons of the testator John, 
and the father of the said Archibald and Neil,) entered into the 
said lands; and, after residing on them for many years peace- 
ably, died intestate and in possession, leaving three sons and 
four daughters, of whom the defendants, Flora and Mary, are 
two; and that soon afterwards, upon a petition in the County 
Court, to have the real and personal estate of said intestate Daniel 
divided, the whole of said lands was, as the estate of the said 
Daniel, the father, allotted to the said three sons, as their share; 
and they were ordered to pay a sum of money to each of their 
four sisters, for equality of division; and that such payments 
had been made and accounted by the defendants many years 
before they sold to the plaintiff. The bill further charged, 
that the intention of the parties was, that the defendants should 
convey one undivided half part of the “old plantation,” con- 
taining 450 acres, with general warranty, and the residue with 
special warranty; and that such is the meaning of the terms “a 
sufficient title” in the agreement, in reference to the first-men- 
tioned parcel; and that the plaintiff has requested the defend- 
ants to execute to him such conveyances, but that they have 
refused, under the pretence that they were to make only a quit~ 
claim deed for the whole. The prayer is for specific perform- 
ance by conveyances from the defendants respectively, with 
covenants of general and special warranty as aforesaid, 

the plaintiff submitting to pay the purchase money; and [349} 
if the defendants have not title, and “cannot make a 

good and sufficient title according to the contract,” that the 
agreement be rescinded; and, in the mean time, for an injune- 
tion against proceeding therefor at law. 

Upon the bill an injunction was granted by a judge at 
chambers. The answer stated, that Daniel McPherson, the 
father of the defendants, Flora and Mary, and also of Nancy, 
the wife of complainant, died seised of the Goodson place, and 
leaving four daughters and three sons, of whom Colin Me- 
Pherson was one, and he died intestate and without issue: by 
means whereof each of the defendants became entitled to, or 
claimed, one-siath part of that tract: that said Colin was also 
seised or claimed another tract, (which is mentioned in the 
agreement as claimed under him,) and upon his death, each of 
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his brothers and sisters acquired the like share of one-siath 
thereof: that upon the death of their grand-father, John Mc- 
Pherson, in 1791, their brother Neil claimed the tract of 450 
acres, called the Old Plantation, under his will, and entered 
into the same; and that said Neil died also in the year 1791, 
leaving no brother surviving him, but the three sisters before- 
mentioned, and a fourth named Catharine, who is now living; 
‘and that the said four sisters were his heirs-at-law, and infants; 
and that their father, the said Daniel, and their uncle Alex- 
ander, did not claim any of the said lands devised by the tes- 
tator John, to their brothers Archibald and Neil; but that the 
said Daniel, upon the death of the said Neil, did, on the behalf 
of his said four daughters, enter into all the said land, claiming 
the same for them, and for them alone, as the sisters and co- 
heirs of the said Neil, and continued toso hold for many years: 
that after the death of the said Neil, their father had three 
other children, sons, by the names of Hugh, Alexander, and 
the said Colin: but that they are unable to state when they 
were born: that in 1801, the said Daniel required his daughters 
to execute to him an instrument intended by him to be a “re- 
Jease to him and his heirs of all the estate real and personal of 

said Neil,” their brother, which they did under con- 
[350] straint and without consideration; and that the same is 

for that reason ineffectual; and also because it is informal 
in its terms, and is not under seal: that notwithstanding the 
said instrument, the daughters claimed the said land; and after 
the death of the father in 1804, and intestate, they entered into 
it as their own by descent from their said brother Neil: that 
the administrators of their father’s estate procured upon motion 
commissioners to be appointed by the County Court, to divide 
the negroes and personal estate of their intestate amongst his 
children, and that in such division they understood that the 
lands were allowed to the sons, and money directed to be paid 
to the daughters, but the same was void, as none of the children 
‘were parties thereto, and it was never in any respect acted on, 
and the sons have not set up any claim to the land under the 
same, or otherwise; but the daughters have claimed and enjoy 
the land exclusively: that the plaintiff intermarried with Nancy, 
ove of the daughters, shortly after the death of Daniel, the 
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father, and also asserted his wife’s claim to some undivided 
fourth-part of the old place; and that in the year 1820, knowing 
the title and claiin by descent, he took actual and exclusive 
possession thereof on behalf of himself and wife and her three 
sisters, and has lived on it ever since, undisturbed: that in 
April 1823, the parties met on the premises to make actual 
partition thereof between the four sisters; but that the plaintiff 
being of opinion that it would be injurious to their interest to 
divide it, and wishing to keep the whole tract for his own resi- 
dence, proposed to purchase the two shares of the defendants, 
and thereupon the contract was made as set forth in the bill. 
They allege positively that the plaintiff was not ignorant of the 
state of the title, or the manner in which it had been derived 
and was claimed by the daughters, but knew the same per- 
fectly, and had consulted counsel on it: that the true intent of 
the agreement was for a sale of their shares as claimed as 
aforesaid, and that they should execute a deed for their clam 
in the said land, or as far as their claim extends, and that they 
should not be answerable for the title or covenant against the 
claim of others. The defendant Flora insisted, that the 

decree in the former suit between her and the admin- [351] 
istrator of her husband and the present plaintiff, as a de- 

fendant therein, whereby the administrator was ordered to 
transfer the bonds to her, and she to make a conveyance to the 
plaintiff, is conclusive between the parties thereto, and relies 
on the same asa bar: and she answers, that in obedience to 
that decree, she did execute and tender to the plaintiff a deed 
for her share in all the said tracts, with special warranty, 
which he refused to accept, because it did not contain a cove- 
nant of general warranty, and not because of any defect of 
title, which he did in no wise there pretend. The defendants, 
Gilchrist and wife, answered that they were not bound, as they 
were advised, to enter into any covenant for the title, except 
against their own acts, yet that believing the title to be inde- 
feasible, and wishing to remove every obstacle to an amicable 
adjustment of the business, and to satisfy the plaintiff entirely, 
they did execute their joint deed to him in fee for one undi- 
vided fourth part of the old plantation, and for one undivided 
sixth part of the other parcels, with full covenants of general 
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warranty and for quiet possession as to those shares; and the 
said Nancy acknowledged the same before a judge upon privy 
examination, and thereupon it was tendered to the plaintiff, 
and refused by him. They also answered, that the plaintiff 
had paid to the defendant Gilchrist $100, in part of one of the 
bonds to him. And all the defendants answered, that the 
plaintiff, knowing the title, did upon the purchase take the ex- 
clusive possession of the whole tract as his own, and has ever 
since occupied it without paying any rent, and is still in pos- 
session, claiming it as his own, in right of his wife, and by 
virtue of the purchase from the other sisters. They answered 
further, that Alexander McPherson, the uncle, lived in the 
neighborhood for upwards of thirty years; and also that the 
youngest of their own brothers had been of full age for many 
years, and that no claim had been set up by either to any part 
of the old place, or to the shares claimed by the defendants in 
the other lands. 

The defendants exhibited with their answers the deeds men- 

tioned in their answers. That made by Mrs. Buie is 
[352] dated the 20th of September 1825, and is of the tenor 

stated in her answers: that made by Gilcbrist and wife 
is dated the 4th October 1825, and is of the tenor stated in their 
answer, and was acknowledged by her on the same day before 
a judge, who certified, that “being privily examined by him 
as to her voluntary assent to the said deed, she replied that 
she executed the same without any constraint or compulsion 
whatever on the part of her husband, or any other person:” 
but the deed attested has never been proved as to the husband, 
or acknowledged by him. 

Before the coming in of the answers, the injunction was dis- 
solved, and replication entered, and testimony afterwards taken, 
and the cause brought on to a hearing in October 1832, and a 
decree made: in it the Court declared, that the plaintiff was, 
at the time of executing the contract, in possession of the land 
mentioned in it as tenant in common, in right of his wife, with 
the defendants, and since the agreement had remained in the 
sole possession thereof, without eviction or disturbance by any 
person: that at the time of the contract, the complainant had 
as full, if not more full knowledge than the defendants, of the 
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nature and extent of their respective titles, and claimed in 
right of his wife, in all respects similar: that the defendants 
had respectively executed the deeds to the plaintiff which they 
had exhibited, and tendered the same before suit, and that the 
plaintiff had refused the same; and that they had been deposited 
in Court by the defendants, to be delivered over to the plain- 
tiff, if the Court deemed them sufficient when the same should 
be ordered: that the Court approved of the said deeds as being 
sufficient, according to the terms of the agreement: and that 
the Court did not think fit, therefore, to inquire whether the 
quantity of land was equal to that alleged by the plaintiff to 
have been sold: and, therefore, it was decreed that the clerk 
and master should deliver the said deeds to the plaintiff upon 
his application: and that the instrument or agreement made by 
the defendants to the plaintiff, should be delivered up to be 
cancelled: and that the plaintiff pay all the costs of the 

suit. From this decree the plaintiff prayed an appeal, [353] 
but did not prosecute the same. 

On the 20th day of May 1834, the plaintiff filed his bill to 
review this decree, and therein alleged that he had fully per- 
formed the same, by paying the sums due on the judgment at 
law, and by doing all other acts on his part to be performed. 
The errors assigned are, first, that by the proper construction 
of the agreement, the plaintiff was entitled to conveyances, 
with covenants of general warranty, and for quiet enjoyment, 
and so the decree ought to have declared; whereas the deeds 
tendered have not any such covenants, and were declared suf- 
ficient and proper without them: secondly, that the defendants 
were bound by the contract also so make to the plaintiff a good 
title, as well as to enter into covenants for it, and the Court 
ought so to have declared: and that the knowledge by the 
plaintiff of the state of the title was in no way material to the 
case: thirdly, that the agreement ought not upon the fact de- 
clared to have been ordered to be delivered up: fourthly, that 
the declaration of the plaintiff’s knowledge of the title, was 
made without any sufficient relevant or competent evidence: 
fifthly, that the decree ought to have ascertained, whether the 
plaintiff would, by the said deeds, get a good title; and if not, 
to have restored to him the purchase money paid by him, and 
otherwise relieved him: and lastly, the general errors. 
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The defendants put in a demurrer, and for causes assigned; 
first, that the plaintiff cannot have a bill of revivor after hav- 
ing his appeal allowed, and failing to prosecute it: and, second, 
that the bill is signed by one counsel only, when, by the course 
of the Court, two counsel ought to sign it, and certify, that in 
their opinion, there is sufficient ground for the same. 

On the argument of the demurrer, his Honor Judge Stranez, 
at Robeson, on the last Fall Circuit, sustained the same, and 
dismissed the bill with costs; and the plaintiff appealed to this 
Court. 


Badger, for the plaintiff. 


Devereux, for the defendants. 


[354] Rorrt, Chief Justice, after stating the pleadings as 
above, proceeded as follows: The decree on the bill of 
review does not state the grounds of it—whether they were 
those stated specially in the demurrer, or that the original de- 
eree was not erroneous in any of the respects stated in the bill. 
The Court is of opinion, that neither of the special reasons 
bars the plaintiff’s bill. It is a matter of practice in England 
to require the signatures of two counsel of character to a peti- 
tion for rehearing or for appeal to the House of Lords, in order 
to avoid delays and prevent frivolous appeals. But we do not 
find such a rule laid down with respect to the bills of review, 
and it would seem to be altogether inapplicable. Such bills, 
upon newly discovered evidence, can only be filed by leave of 
the Court; and the Chancellor grants that leave upon his own 
judgment, and not on the certificate of counsel. When they 
are brought for errors in law, apparent upon the decree, they 
are regularly entertained as a matter of course, as much so as 
a writ of error is atlaw. That is strictly a writ of right. And 
a bill of review is of that nature according to the course of the 
Court of Equity; the only restriction imposed is, to require pre- 
vious obedience to the decree, and a deposit to answer the 
eosts, or here, as at law, to give security for the costs. It is 
sufficient, therefore, that the bills be signed by one counsel. 
The power to have a cause re-examined upon appeal, does 
not preclude a re-examination of it before the same Court in 
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which it was first tried. We-think the allowance of the ap- 
peal, and the failure to prosecute it, does not make it a decree 
by consent; nor ought to be attended by the consequences of 
such a decree in this respect. It is a principle with the Chan- 
cellor, as well for his own protection from error, as for the pur- 
poses of justice, and the satisfaction of suitors, never to conclude 
any question by a single hearing. Until a second hearing be 
had in some one of the regular modes, any one of them which 
in the state of the case has not been specifically lost, or aban- 
doned, is open to the party. After appealing and not 

acting on it, the same party cannot appeal a second times [355] 
to ahigher tribunal. But the first decree does not there- 

by stand as if it had been affirmed: especially in this State, 
when the appellee could have brought up the transcript, and 
asked upon it that the former decree should be affirmed. The 
opposite party cannot be injured by having the cause recon- 
sidered upon a bill of review: for he can still appeal from the 
decree on it. Unless it would produce some prejudice to him, 
the Court cannot but cheerfully entertain the right to revise its 
own acts at least once. Indeed it is more respectful that the 
Judge who pronounced the decree should have an opportunity 
of correcting his own errors in the first instance. The question 
between the parties, therefore, depends upon the propriety of 
the decree in the original cause. 

It has been contended for the plaintiff, first, that the econ- 
tract ought to have been rescinded, because the defendants. 
could not make him a good title; and secondly, that if the con- 
tract ought to be specifically executed, without regard to the 
actual state of the title, the defendants ought to have been de- 
creed to make conveyances with covenants of general warran- 
ty, and for quiet possession: and, therefore, that he ought not 
to have been compelled to accept the deed of Mrs. Buie, which 
has no such covenants, but only against her own acts, and those 
claiming under her, nor to accept that of Gilchrist and wife, 
because it has not been executed so as to pass even her estate, 
whatever it may be; and, thirdly, that the decree was errone- 
ous, in ordering the agreement to be delivered up. 

The merits of the cause depend upon the two first positions; 
and they again upon the proper circumstances of the contract. 
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It is clear that the plaintiff cannot, upon the words of the agree- 
ment, or the understanding of the parties, claim in respect of 
the Goodson tract, and those called “Colin McPherson’s Es- 
tate,” more than a conveyance for such title as the vendors had; 
that is, a deed with special warranty. There is no allegation 
of fraud; but the relief is put on the ground of the stipulations 
of the parties. The bill does not plainly charge ignorance and 

a mistake on the part of the plaintiff as to the state of 
[356] the title; and we suppose it was partly in reference to - 

that charge that his knowledge of the title was declared 
in theedecree: it seems to us to be altogether immaterial in 
every point of view, so far as regards those parcels; because he 
took them at his own risk expressly; and even if mistake would 
help him, he does not state it so that the Court can see in what 
it consisted, nor how it misled him. But the fact was found 
against him, and the declaration of it, in the decree unneces- 
sarily, will not hurt. 

The Court probably conceived, also, that the plaintiff’s 
knowledge of the title, and his taking possession under it in 
right of his wife and her sisters, and the taking exclusive pos- 
session under the purchase of the sisters’ shares, were material 
to the relief which the plaintiff could have in that state of the 
case, in respect of the “old plantation,” although he might 
under the contract itself, if matters had remained as they then 
were, have been entitled to demand a perfect title to that tract. 
Then certainly, on circumstances under which a vendee will 
be held to have waived all objections to the title, and to have 
so acted as to have it in his power to ask for nothing more than 
the conveyances of his vendor,—what, in such a case, are 
proper covenants to be inserted in the conveyance, would still 
have to be determined. In England, although a vendor must 
show a good title before the vendee shall be compelled to ac- 
cept it, yet it seems settled that the vendor is not obliged to 
covenant for the title thus apparently good, beyond his own 
acts and those claiming under him. But we believe that it is 
not so considered in this country: at least it is not so settled; 
and in practice the vendee seldom submits the title to counsel, 
or examines it himself, and therefore requires general cove- 
nants, which it is the constant course to give. If his Honor, 
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therefore, thought that the plaintiff was ever entitled to a refer- 
ence of the title in this case, he must deem the rule of Eng- 
land to be that of this State, and that the purchaser cannot ask 
for general covenants; for the deed of Mrs. Buie has none such 
to be appended to it, as being proper in the case declared in 
the decree. That position has never yet been laid down 

by us or our predecessors; and would require very de- [357] 
liberate consideration, before the adoption or positive 
repudiation of it. The task of that examination is not imposed 
on us in this case; for the question does not arise, if the con- 
tract between these parties was neither for a title, nor for cov- 
enants for a title. Such we think is its character; and there- 
fore all the inquiry into the knowledge or conduct of the plain- 
tiff was superfluous. 

The doubt can extend only to the first tract mentioned,—the 
old plantation,—to which the vendors are to “make a sufficient 
title as far as their claim extends on said lands.” It is argued 
for the plaintiff that those terms in themselves embrace a good 
title, or at the least covenants for it; and must have that mean- 
ing when contrasted with the phrase “quit claim deed,” which 
immediately follows, and is applied particularly to the other 
tracts. “Sufficient title,” in its proper and obvious sense, re- 
fers to the interest or estate in the land, and requires it to be 
indefeasible, and it may be also stipulated for the usual cove- 
nants for the title and enjoyment. But those words may be 
used in a different sense; and the question is, whether there is 
enough here to show that they were. We think there is. They 
are not contrasted in the agreement with the other words, for 
the purpose of obliging the vendors to show a good title to one 
parcel, and dispensing with it as to the others; nor to make a 
deed with general covenants as to the former, which might be 
omitted as to the latter. The term ¢itle is evidently used for 
deed. That is the vulgar sense in which it is often used; and 
that was the meaning of these parties. Deed or conveyance 
must be substituted or interpolated to make it mean any thing; 
for, that the vendors should be able to make out a sufficient ti- 
tle, would not serve the plaintiff any purpose, unless they were 
required to convey it tohim. Zo make a title, therefore, did 


not mean to make out one; but to make a deed, and a sufficient 
[Dev. & Bat. Eq., Vol. 1.—*23.] 
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one, at least in point of form, and to pass the title. We will 
not say that if the agreement had stopped there the vendors 
might be deemed to have performed the agreement by a con- 
veyance, good in point of form only, and might not have been 
bound to make one which was in fact operative, and would 

earry a good title. But it does not stop with those words. 
[358] To what are they to make a sufficient deed? Not to 

any particular undivided share or determinate quantity 
of land; but to a certain tract of land, as far as their claim ez- 
tends on said lands. Now, whatever the former expression may 
mean, if standing alone, these last words qualify it, and confine it 
to their claim, such as it is. A purchaser under a notice of a 
sale of an estate, “as A. B. held it,” cannot insist upon any ti- 
tle but such as A. B. had; Freire v. Wright, 4 Mad. Rep. 193; 
even when the sale professed to be of the whole in severalty. 
To what could a general warranty be annexed in this case? The 
agreement does not specify what their claim was: what shares 
or proportions they had, or pretended to have. If the deed, 
therefore, followed the agreement, and conveyed their “shares” 
or claim, the warranty would be futile; for, as far as their shares 
extended, the title would be good, and the covenant unneces- 
sary, and beyond that the deed would not purport to convey, 
and there would be nothing for the covenant to operate on. It 
is said, however, that the vendors claimed each an undivided 
fourth part, and that establishes what was meant by their claim. 
But there is nothing in the agreement to that effect; nor, if we 
can go out of it, is there any thing to show that such was the 
meaning of the parties. The defendants deny that charge in 
the bill, and say that they were only to convey the title they 
had. Suppose it had turned out, that the defendants owned 
the whole tract, could the Court say they had not contracted 
to sell the whole, when the agreement is for their claim in the 
tract without specifying what part? It may be further argued, 
that the insertion of a general warranty in the deed of Gilchrist 
and wife proves the intention. It would certainly be some ev- 
idence of it, if they had not explained their reason and denied 
that inference, and their explanation is supported by the cir- 
cumstance that the covenant embraces all the different tracts, 
while they certainly were not bound to warrant all. But what 
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puts the meaning beyond doubt is, that the very same words, 
“sufficient title,” are used in the close of the instrument in the 
sense of “deed” only. It provides that when “sufficient 

titles shall be made to said lands,” the bond shall be [359] 
void. What lands? All that were sold, to parts of 

which the instrument is express that the sufficient titles shall 
consist of a “quit claim deed.” We conceive upon the whole, 
that the sense of the parties was, that the defendants sold their 
interest, whatever it might be, and agreed to convey it by the 
description of their claim or shares therein. His Honor was, 
therefore, right in refusing to inquire into their title, either as 
to its validity or the quantity to which it extended. But we do 
not concur in that part of the decree which declares the deeds 
tendered by the defendants to be proper and sufficient, accord- 
ing to the tenor and effect of the agreement. That of Mrs. 
Buie we think was, for the reasons already given. If each 
vendor was bound for the performance of the others, upon the 
agreement, she was not; because she was a married woman 
when it was made, and subsequently undertook to convey only 
her own interest, as her husband had contracted she should; 
and her deed is effectual to that purpose. But that of Gilchrist 
and wife is not effectual, according to several decisions of this 
Court, for the want of probate or acknowledgment as to the 
husband; before which, the wife cannot be privily examined. 
Burges v. Wilson, 2 Dev. 306. The decree ought, therefore, 
to have relieved the plaintiff, either by rescinding the agree- 
ment as to that share, unless the husband, in a reasonable time, 
executed and procured his wife to execute a conveyance duly 
acknowledged; and we suppose that would have been the de- 
cree had the objection been made or the acknowledgment read 
at the hearing. It is highly probable that it was not; for it is 
not even stated as one of the grounds of the bill of review, but 
is made in argument in this Court for the first time. For that 
reason we cannot correct the decree, although we think it er- 
roneous in this respect. 

The rule is well established, that a bill of review must recite 
the former bill, and the proceedings which were had on it, so 
as to hear what matters were in issue; and the former decree, 
so as to hear how those matters were disposed of; and then the 
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points in which that decree is conceived to be erroneous, 80 as 

to show what the party complains of, and how he is in- 
[360] jured thereby. It is not enough that there is error, but 

it must be to the prejudice of the plaintiff; and therefore 
the other side may look into every part of the decree, and in- 
sist, that upon the whole of it, right has been done. Nor will 
any error, by itself, do, unless complained of in the bill; be- 
cause the plaintiff may have had an interest, at the time, in 
submitting to that part of the decree which is erroneous, and 
ought not to retract when he finds his interest the other way; 
or the defendants might have withheld this demurrer, and con- 
sented to the correction of the decree, if the bill had stated this 
objection. It is plain that this plaintiff had an interest when 
the decree was pronounced, supposing it to be correct, in either 
respect, to take the deed as it is; for as the deed of the husband 
alone, with covenants binding on him, it is better than the deed 
of both, without covenants, and will coerce the husband to 
have a deed by himself and his wife properly executed, in or- 
der to pass his title, and prevent that, at least, from being used 
so as to be a breach of his present covenants. However that 
may be, a bill of review does certainly bring up the whole de- 
cree; but the court looks, at the instance of the plaintiff, only 
as to those parts of the decree which he particularly complains 
of, and states in the bill as the grounds of it. Cooper’s Eq. Pl. 
95. We would not construe the terms in which the errors are 
alleged with rigor, so as to exclude from re-examination any 
thing that counsel could be supposed to have expected to insist 
on. But after the most liberal exposition of this bill, we can- 
not think that this point entered into the imagination of the 
draftsman. The whole scope of the bill is to have the con- 
struction of the contract corrected, and to have it declared that 
the plaintiff ought to have a good title, or covenant for such a 
title; and the only objection to the deed is, that they did not 
convey such a title, nor contain such covenants. Not a word 
is said about the insufficiency of the deeds, for want of such 
execution. Now the Court is of opinion, that the plaintiff was 
not entitled to those covenants; and the fact is, that they are 

in the deed from Gilchrist and wife. But the deed not 
[361] being good as to her, and that being apparent, as it is 
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said, justice ought to be done to the plaintiff. That is the dif- 
ficulty; it is not apparent, and cannot be made to appear in 
this suit, since the bill has no allegation which will enable the 
Court to look for the fact in the decree. 

It has been urged, indeed, that it is covered by the assign- 
ment of error in that part of the decree which orders the agree- 
ment to be delivered up; which was done upon the idea that it 
had been performed before the original bill was filed. It struck 
us, at first, that there was an informality in directing that, upon 
the plaintiff’s bill, instead of putting the vendors to their bill, 
after performance. But it is clearly otherwise. If the plain- 
tiff’s bill had been dismissed, it would have been informal to 
cancel the agreement in the suit. But the bill was not dis- 
missed, and the plaintiff got all he was entitled to, though not 
all he claimed. He got specific performance, according to the 
tenor and meaning of the articles; for a tender of a deed is not 
performance of an agreement to convey in this Court, as at 
law. It only affects costs here, and the vendee may still file 
his bill to get the deed. Here that was done, and obtained, 
by the decree. Of course, when the agreement was fully per- 
formed under the direction of the Court, it was proper the 
Court should see that the party performing should be safe from 
further vexation on it. Ifthe plaintiff were to proceed on it at 
law, the Court would be bound to restrain him by injunction; 
and therefore might at once detain the instrument, or order it 
to be delivered over. This part of the decree was therefore 
right in itself, supposing the construction of the instrument to 
be right, and we do not perceive how the allegation of error in 
it can reach the defect in Mrs. Gilchrist’s deed. The cancella- 
tion followed as a consequence of performance by the execu- 
tion of that deed, and, consequently, the error in the order was 
the result of the defect in the deed. But that defect itself is 
not complained of in the bill, and therefore the Court can no 
more declare that there was error in cancelling the agreement, 
than we can declare it erroneous to have held the deed to be 
duly executed. 

Upon the whole, therefore, the Court does not perceive any 
error in the decree, as complained of in the bill. Though 
not formally expressed, it is substantially right; and the [862] 
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decree of the Court of Equity, whereby the plaintiff’s bill of 
review was ordered to stand dismissed, with costs, and the de- 
cree in the said bill of review complained of, was ordered to 


be affirmed, is by this Court affirmed, with costs. 
Per Curt. Decree affirmed. 


NOTE.—Upon the question of specific execution, see Bryan vs. Read, ante 78, 
and the cases referred to in the note. In Henry vs. Liles, 2 Ired. Eq. 407, the 
court said that ‘‘upon decreeing a conveyance of land, on the bill of the vendee 
in a contract of sale, the court is perhaps bound, according to the universal 
usage of the counjry and the understanding of the profession, to direct the 
usual covenants of general warranty.” 

As to the question of a bill of review, or a petition to rehear, see the cases of 
Wilcox vs. Wilcox, 1 Ired. Eq. 36, and Buffalow vs. Buffalow, 2 Ired. Eq. 113. 

As to the execution of a deed for her land by a feme covert, see Fenner vs. 
Jasper, 1 Dev. & Bat. Rep. and the cases referred to in the note, to-wit: Sutton 
vs. Sutton, 1 Dev. & Bat. Rep. 582; Skinner vs. Fletcher, 1 Ired. Rep. 818; Rich 
vs. Beeding, 2 Ired. Rep. 240; Pierce vs. Wanett, 10 Ired. 446, and Hathaway 
vs. Davenport, 2 Jones’ Rep. 152. 





GILBERT GILCHRIST v. DANIEL GILCHRIST, et el. 


One against whom a decree has passed, cannot sustain a bill praying relief in- 
consistent with that decree, by making another party, and charging a subse- 
quent interest in him. The proper course is to file a bill of review as to the 
original parties, charging supplementally the interest of the new defendant. 


This was an original bill filed 28th June 1834, against Flora 
Buie, Archibald Gilchrist and his wife Mary, against Duncan 
Buie and Malcolm Buie, administrators of Daniel Buie, de- 
ceased, and against Daniel Gilchrist, and charges the same 
matter which is charged in the original bill, filed by the same 
complainant, on 21ist June 1827, against Flora Buie and A. 
Gilchrist and wife, on the decree in which he brought his bill 
of review on the 20th May 1834, which has been decided at 
the present term. The only differences between the bills are, 
that the present seeks no relief in respect of the plaintiff’s 
bonds that were made payable to Daniel Buie, and by his ad- 
ministrators assigned to his widow Flora, and makes those ad- 
ministrators parties; and charges further, that the bonds which 
were made payable to Archibald Gilchrist have been assigned 
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to the defendant, Daniel Gilchrist; that he has recovered judg- 
ments on them: and the prayer is, as before, for conveyances 
with general warranty for one-half of the 450 acres, the old 
plantation, or that the contract may be rescinded for want of 
title in the vendors; and in the mean time, for injunctions 
against the judgments obtained by Daniel the assignee. 

The defendants, by plea or answers, severally rely on 
the decree in the former suit, which was made in Octo- [363] 
ber 1832, as a bar, and the bill was thereupon dismissed 
in the court below, by Stranax, Judge, at Robgson, on the last 
Fall Circuit, and the plaintiff appealed to this court. 


Badger, for the plaintiff. 


Devereux, contra. 


Rorrix, ©. J., after stating the case as above, proceeded:— 
The introduction of the new matter does not set the party at 
large from the former decree; which is a bar in respect of all 
parties to it, and those claiming under them. No relief can be 
given to the plaintiff in this suit, which would be inconsistent 
with the decree of 1832, and therefore, while that remains in 
force, the plaintiff cannot proceed at all. The proper method 
of bringing in a person who was not a party to the original 
suit, and has become interested in the subject, is to file a bill 
in review, or one in the nature of a bill in review, against the 
original parties, and charge therein, by way of supplement, 
any event which has since occurred, or which created the 
interest of the new party; and to pray that the former decree 
may be reversed; and that the cause may be heard with re- 
spect to the new matter and parties, made by the supplemental 
part of the bill, at the same time that it is reheard upon the 
original bill, and that the plaintiff may have such relief on the 
supplemental case as it may entitle him to. Lord Reprspate 
thus lays it down in his treatise, 89-92; and in Perry v. Philips, 
17 Ves. 173, Lord Expon recognises and approves of that pas- 
sage, as at once providing a method for correcting decrees and 
adjusting all rights of other persons in the subject, without the 
necessity of making one decree ip conflict with another. The 
matter in this bill might have been inserted in the bill of re- 
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view, which was filed in May 1834, but an attempt to set aside 
a decree collaterally, by an original bill, which does not men- 
tion the first suit, but seeks a decree inconsistent with the 
former, cannot be suffered. Wortley v. Biskhead, 3 Atk. 811; 
Ogilvie v. Hearne, 13 Ves. 564. 

The decree of the Court of Equity is therefore affirmed, with 
costs in this court. 

Per Curiam. Decree affirmed. 





. 
[364] ZACHARIAH HITE et al. v. CALVIN GOODMAN, et al. 


Where the justices of a county meet out of court, and in their public charac- 
ter offer a reward for the apprehension of outlawed slaves, they are not 
personally bound, although the county is not responsible upon their engage- 
ment. 

One who without fraud contracts in the name of another, but without his au- 
thority, is not personally liable upon the contract, unless he renders him- 
self so, by express stipulation, or by the receipt of the consideration. 


Certain runaway slaves having committed great outrages in 
the county of Gates, several magistrates of that county assem- 
bled at the court-house to deliberate upon the propriety of call- 
ing upon the colonel of the county to order out the militia for 
the purpose of apprehending them. This meeting was held 
during the recess between the regular terms of the County 
Court, and at it the following order was made: “Ordered, that 
a reward of $1600 be given for the apprehension of negroes 
Jim, &c., (four in number,) or $400 for each.” The plaintiffs 
alleged that three of the slaves were taken by them and one 
Collins: that they were without redress at law, becayse Collins, 
after having assigned to one of them his interest in the claim 
for a reward, had fraudulently dismissed a suit brought to re- 
cover it. The prayer of the bill was for payment of the sum of 
$1200, being that portion of the reward to which they were 
entitled for taking three of the outlaws. 

The claim was resisted upon several grounds which it is not 
necessary to state. 


Kinney, for the plaintiffs. 
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Iredell, contra. 


Gaston, Judge, after stating the facts as above, proceeded:— 
It has not been and will not be pretended, that in its terms 
this order is a personal undertaking on the part of these in- 
dividuals to pay the reward. It purports to be a command 
issued by the embodied magistracy of the county, to that county 
and its fiscal officers. If it can be regarded in the nature 
of an engagement, it must be viewed as professing, and [365] 
as credited by the plaintiffs, to be, not the engagement 
of the defendants, but the engagement of the county of Gates. 
But it is admitted on all hands, that the order for the reward 
did not bind the county, for that the justices had no authority 
to disburse or direct the application of the county moneys, ex- 
cept when holding the regular county court. And it is in- 
sisted by the plaintiffs, that whenever a contract is entered 
into in behalf of others without authority, it becomes the per- 
sonal contract of the pretended agents. To this proposition, in 
its broad terms, we do not assent. Every man who is guilty 
of a fraud, in pretending an authority to bind another, and who 
by means of that fraud does an injury to a third person, is un- 
doubtedly responsible to the extent of such injury. He who 
stipulates in the name of another, without fraud, but without 
authority, and receives the consideration of that stipulation, 
may be liable on the promise which the law implies from the 
receipt of the consideration. Delius v. Cawthorn, 2 Dev. 90. 
But where there is no concealment or misrepresentation in him 
who promises in the name of another, and no consideration or 
benefit moves personally to him; where there is a simple mis- 
apprehengjon on both sides, that he for whom and as whose the 
engagement is made, will be bound to perform it, I am not 
aware of the principle of law or equity that raises a personal 
promise in opposition to the unquestioned truth of the case. 
But however this may be as to engagements professing to be 
made under authority from individuals, we consider it settled 
that an action will not lie against a public agent for any con- 
tract entered into by him in his public character, although al- 
leged to be in the particular instance a breach of his employ- 
ment, unless he explicitly undertakes to be personally respon- 
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sible. Gidley v. Palmerston, 2 Bro. & Bing. 275; Unwin v. 
Wolseley, 1 Terms, 674; Macbeath v. Haldermand, Id., 172; 
Hodgson v. Dexter,1 Cranch, 345. The defendants, therefore, 
are not liable as charged. The mere fact that the order ex- 
ceeded their authority does not support the allegation of a 
personal promise. 
Without examination into the other grounds of defence 
[366] which have been taken, we feel ourselves bound to dis- 
miss the bill with costs to these defendants. 

If the plaintiffs have a well founded claim against the county, 
it ought not to be doubted but that, on proper application, they 
will obtain full justice. 

Per Curiam. Bill dismissed. 








NOTE.—In support of the decision in this case, see Dameron vs. Erwin, 8 
Tred. Rep. 421; Brown vs. Hatton, 9 Ired. Rep. 319; Tucker vs. The Justices of 
Jredell, 18 Ired. Rep. 434, and Dey vs. Lee, 4 Jones’ Rep. 238. 
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BENJAMIN BRILEY o. GEORGE A. SUGG and ROBERT WILLIAMS. 


A surety, against whom and the principal debtor, a judgment has been ob- 
tained, by paying the debt and taking an assignment of the judgment to him- 
Self, satisfies it, and reduces hie claim to a simple contract debt, and can, om 
the footing of the judgment, have no relief in a court of equity. The proper 
course is to have an assignment of it made to a person not a party to the re- 
cord. 


The plaintiff was surety to one Richard H. Hines, in a bond 
payable to one James §. Clark. Clark transferred this bond to 
one Anderson, who brought a suit on it, in the name of Clark, 
to his, Anderson’s use; and his beneficial interest appeared on 
the face of the original writ, and on the proceeding throughout 
the whole process of the suit. At August term 1831, of the 
Oounty Court of Pitt, (the term commencing the first Monday 
of that month,) judgment in this action was entered up against 
both Hines and the plaintiff, for $735, and costs. The plaintiff 
paid the amount of this judgment to Anderson, who assigned it 
to him. By the payment to Anderson, the plaintiff did not in- 
tend to satisfy the judgment, but wished to get the control of 
it so as to avail himself of any lien. which might exist under it 
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upon the property of Hines. Execution issued tested the first 
Monday of August 1831, to the sheriff of Edgecombe, and was 
by him levied on the first of November, ensuing, upon the 
land of Hines, subject, however, to a deed of trust to the de- 
fendant Williams, to secure a debt due by Hines to one Fore- 
man. The defendant Sugg obtained a judgment at Au- 

gust term 1831, of the County Court of Edgecombe, [367] 
(which began on the fourth Monday of that month,) for 

$890. Execution issued from the same term, which also came 
into the hands of the sheriff of Edgecombe, and was by him 
levied on the land above mentioned. No sale of the land was 
made, and that fact was returned upon both executions, and 
writs of venditiont exponas issued upon both judgments, re- 
turnable to the February term 1832, of the respective Courts— 
that in favor of the defendant Sugg came to the hands of the 
sheriff; that in favor of Clark, to the use of Atkinson, for the 
plaintiff’s benefit, miscarried. In January 1832, the defend- 
ant Williams sold the land, and after discharging the debt to 
Foreman, there remained in his hands $715, which he, being 
indemnified by the defendant Sugg, paid in part satisfaction of 
the execution in his favor. 

Hines was also a defendant, and the prayer of the bill was 
to have the judgment in favor of Clark, which the plaintiff con- 
tended had a priority, satisfied out of the surplus in the hands 
of the defendant Williams. 

The case was argued at June term 1836, by Devereuz, for the 
plaintiff; and by /redell and Badger, for the defendant. 


Danit, Judge, after stating the case as above, proceeded as 
follows:—We are of the opinion, that the plaintiff has no right 
to have priority in satisfaction of his debt, out of the balance of 
the purchase money whi¢h remained in Williams’s hands, after 
satisfying Foreman’s deed in trust. It is true that Clark’s 
judgment against Hines and Briley, and the execution issued 
on the same, were prior in point of time to that of the defend- 
ant Sugg. But the plaintiff, who was jointly bound with Hines 
in the judgment, paid the same to Anderson, who was Clark’s 
agent upon record, and authorised to receive the debt. The 
writ against Hines being in the name of Clark, ‘to the use of 
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Anderson,” and all the proceedings in the cause so entitled, it 
was notice to the world of such agency, and Clark was bound 

by the act of Anderson, within the authority given him. 
[368] Clark v. Shields, 3 Hawks, 461. Notwithstanding the 

plaintiff did not intend to extinguish the judgment by 
paying Anderson the amount, yet in a court of law and ina 
court of equity, it would have that effect. We have determined 
it would be so at law, in the case of Sherwood v. Collier, 
4 Dev. 380. Is payment simply of a judgment of record, 
such an extinguishment of it, as to deprive a subsequent bona 


Jide assignee of any remedy in a court of equity against the’ 


judgment debtor? To an action on a record, a plea of payment 
was not good at common law. But if a judgment of record 
had been paid, the defendant had a right to demand a warrant 
to some attorney of the court, authorising him to enter up 
satisfaction on the roll. 1 Archb. Prac. 325; 2 Saund. Pr. O. 
713. But by the statute of 4 Anne, c. 16, § 12, payment may be 
pleaded to an action on a judgment, if the whole judgment be 
satisfied. 1 Chitty’s Pl. 426. In analogy to the case of a bond 
in England, it seems to us that the assignee would have no 
remedy against the judgment debtor. If one have a bond in 
England, where bonds are not negotiable, and receives the 
money due upon it, and afterwards assign it for valuable con- 
sideration, as unsatisfied, to another, who has no notice of the 
payment, yet the purchaser can have no avail of this bond. 
Turton v. Benson, 1 P. Wms. 497; 8. C. 2 Vern. 764; 1 Stra. 
240. If the plaintiff, (a surety,) had taken an assignment of 
the judgment against his principal and himself to a stranger, 
and did not intend satisfaction, then the judgment would not 
have been extinguished; and as execution had been issued on 
the same, it would have held its rank in the scale of priorities. 
Hodges v. Armstrong, 3 Dev. 253. But that has not been the 
case here. The plaintiff has paid the debt to the judgment 
creditor; by which payment he has reduced himself to the 
situation of a simple contract creditor of Hines. The general 
rule is, that if one of two joint obligors, being a surety, pays 
off the debt, he is at law merely a simple contract creditor of 
the principal; if the principal dies, equity will not convert him 
into a specialty creditor. Copes v. Middleton, 1 Turn. 231; 
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Worfiington v. Sparks, 2 Ves. 569. (As to administration of 
deceaseds’ estates, the act of Assembly makes the surety, who 
has paid a bond, &c. a specialty creditor.) In Jones v. 
David, 4 Russel, 277; (8 Cond. Ch. Rep. 665,) the plain- [369] 
tiff joined the testator as surety in a bond, which he paid 
after the death of the testator, taking an assignment of the 
bond; he was still only a simple contract creditor to the testa- 
tor. The assignment was but an idle formality; the assignment 
of an instrument which had ceased to have any legal force, 
could not confer any legal rights. The plaintiff, as a creditor 
of Hines, cannot, in this court, follow the assets in the hands 
of Williams, a third person, without first obtaining a judgment 
upon his simple contract debt against Hines, and failing to get 
satisfaction by execution at law. 

The bill must be dismissed, but without costs, as ihe de- 
fendant did not demur. (Jones v. David, whi supra.) 

Pr Ovriam. Bill dismissed. 


NOTE.—The right of a surety to purchase a judgment and have it assigned 
to a person who is not a party to the record, so as to keep it up with all its 
priorities against the principal, is unquestionable. But one surety, or a pur- 
chaser who stands in his place, cannot, by obtaining such an assignment, com- 
pel a co-surety to pay more than his fair proportion of the debt. Dobson vs. 
Prather, 6 Ired. Eq. 31. 

The act of 1829, ch. 23, which enacts, ‘‘that wherever a surety, or his repre- 
sentative, shall pay the debt of his deceased principal, the claim thus accruing 
shall have such priority in the administration of the assets of the principal, as 
had the debt before its payment,” is found in the 4th section of the 110th chap- 
ter of the Revised Code. The act applies to the debt, whether the payment was 
made before or after the death of the principal. Drake vs. Coltrain, Busb. Rep. 
800. It is*panifest, from its terms, that it does not apply at all when the prin- 


cipal debtor is living: 





HOWELL HARRIS v. JOHN EWING. 


The act of 1783, (Rev. c. 185, sec. 11,) requiring entries of land to set forth 
the nearest water courses, mountains, &c., is merely directory, and does not 
avoid entries because they are not as special as they might be made. If, 
from the want of distinguishing marks to identify the land, a second enterer 
has been misled, the first is void as to him; but if he had notice of the first 
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before he paid his purchase-money, it is valid as to him, notwithstanding S 
the defective description. C 
The time fixed by the act of 1808 (Rev. c. 759,) for the payment of the pur- al 
chase-money for entries of land, is the 15th day of December in the second 
year after the entry—not the second 15th of December after its date. al 
If land be described in an entry as adjoining land of D. C., the fact that D. C. iF 
did not own any land adjoining does not in itself vitiate the entry, especially L 
when the adjoining land was reputed to belong to D. C., although he never Oo 
had title to it. 
} 
This case came before the court by appeal from the final de- a 
cree of SrranGE, Judge, pronounced in the Court of Equity for 
Montgomery county, on the last Fall Circuit, by which the bill 
was dismissed. The bill stated that the plaintiff made an en- 
try on the Ist day of October 1822, of “fifty acres of vacant 
land situate in that county, adjoining the lands of Daniel Chis- 
holm:” that he obtained a warrant and had his survey made . 
on the 16th January 1824, and paid the purchase money into i 
the treasury, and obtained a grant on the 24th September 1824. 8 
The bill then set forth the description of the land, as contained 
in the certificate of survey and grant, as follows: “lying on the 8 
waters of Chuk’s Creek, and beginning at a pine standing at i 
the intersection of his own line and Daniel Chisholm’s line, and I 
running thence north 38° east 138 poles to his own corner,” I 
and so on, calling for courses, distances, and particular 
[370] corners, to the beginning. It then charged that the de- i 
fendant, with full knowledge of the plaintiff’s entry and ‘ 
survey, and that he claimed the particular land under them, t 
made an entry for himself on the 1st of March 1824, and sub- c 
sequently surveyed it, and took out a grant on the 20th Sep- ] 
tember 1824, covering forty-one acres of the plaintiff’s survey, ¢ 
and that he recovered that part in ejectment, and evicted the 
plaintiff therefrom. The prayer was, that the defendant might 
be declared a trustee for the plaintiff, and decreed to convey ia 
to him and restore the possession, and for an account of the 1 
1 
‘ 


profits and of the costs of the suit at law. 

The allegations of the bill were admitted in the answer. But 
in avoidance of them, the defendant set up several matters, | 
which, he insisted, were destructive of the plaintiff’s right. ( 
First, that the plaintiff did not pay his purchase money within 
the time prescribed by law, and therefore, that his entry lapsed . | 
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Secondly, that his entry was defective, in not calling for Chuk’s. 
Creek, which runs through the Jand, nor for any other remark- 
able place within or near the land, and was altogether vague 
and indefinite. And thirdly, that the entry did not cover the 
land in dispute, because it does not in fact adjoin any land of 
Daniel Chisholm, who owned none within less than two miles 
of it. The answer first insisted on a distinct title under one 
McCaskell, for eight acres of the land sued for and recovered 
at law. 


Mendenhall, for the plaintiff. 


No counsel appeared for the defendant. 


Rurrin, C. J., after stating the facts as above, proceeded:— 
As the decree does not declare the matter of law upon which 
it is based, it becomes necessary here to examine each of the 
several points raised in the pleadings. 

There is no proof in support of the last position in the an- 
swer. The demised premises are described in the declaration 
in ejectment by the very abuttals contained in the grant to the 
present defendant, and he has put in no other conveyances to 
himself but that grant. 

The act of 1808, (Zev. ch. 759,) enacts, “as the stand- [371] 
ing law in future, that entries made in the course of any 
one year shall be paid for on or before the 15th December in 
the year thereafter.” Upon these words the period is not to be 
computed from the day of the entry so as to make the price 
payable ip. the second December that may succeed the making 
of the enffy. If that had been meant, it would have been easy 
to express it much more explicitly than it is. We think the 
year of the entry, and not the day, is the epoch, from which 
the computation of the act begins. The 15th of December of 
the second year after the expiration of the year of entry is the 
time; as seems almost necessarily inferable from the words 
“made in the course of any one year,” which make “thereaf- 
ter,” referable to that whole year, and not the particular day 
of that year. This construction is so obvious, that its correct- 
ness was taken for granted by this court in Wunn v. Mulhol- 
land, 2 Dev. Eq. Rep. 381. If it were doubtful, the court 
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would not be at liberty now to depart from it, as we learn upon 
inquiry at the executive offices, that a similar one was adopted 
there upon the passage of the act of 1804, ch. 653, and has been 
acted on ever since. A very clear wording could alone anu- 
thorise a construction in opposition to one so long settled by 
the officers to whom the execution of the act is immediately 
confided, and under the annual practical sanction of the mem- 
bers of the legislature, through whose hands, it is well known, 
their constituents remit a large portion of the purchase money 
dus on entries. Our opinion, therefore, is, that the plaintiff’s 
payment was made in due time. 

Another objection is, that if the entry be in itself sufficient, 
the plaintiff cannot claim this land under it, hecause in his sur- 
vey he has departed from the entry, and taken up land that 
does not adjoin the lands of Daniel Chisholm. We think this 
position cannot be sustained. The land claimed by the plain- 
tiff is situate between another tract owned by him, and one on 
which the defendant resides, and which he now claims. In 
whom the title actually is, does not appear—the plaintiff’s grant 
calling for it as Chisholm’s land, and the defendant’s grant as 
his own. The witnesses on both sides speak of it as having 
formerly belonged to one McOaskell; and it is probable, (though 

not shown,) that he conveyed it to the defendant. But 
[372] it is distinctly established by several witnesses, that the 

contract of purchase was made between McOaskell and 
Chisholm, the father-in-law of the defendant; and that Chis- 
holm intended it chiefly as an advancement to his daughter. 
Being more in value than he then chose to give, it was not con- 
veyed immediately to the defendant, but Chish@™n himself 
took the profits for some time. Afterwards, upon Chisholm’s 
receiving from him a part of the purchase money, he gave up 
the whole tract to the defendant. It does not appear at what 
time that occurred, but it is plain from these facts, that Chis- 
holm was at least the equitable owner for a considerable period; 
and it is stated by the witnesses, that he was reputed in the 
neighborhood to be the owner, and that about the period when 
the plaintiff’s entry was made, the land was called Chisholm’s 
or Harris’s, indifferently. 

Every instrument must sufficiently describe the subject of 
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the contract, and if there be but one description, that must of 
necessity be adhered to. The object of the description is to 
identify the thing for which the contract is made, and what- 
ever means will effect that end, must be all-sufficient. Judges 
are at liberty, nay, are bound to understand the terms of a de- 
scription in the sense in which the rest of the world, and in 
which they as men, would understand them. It would be mis- 
chievous to apply a rule merely artificial to terms not in them- 
selves technical. To enable a person in the neighborhood to 
point out a particular spot to another, the notorious reputation 
of ownership is a more satisfactory guide than a reference to 
the strict legal title. It answers the same purpose as the de- 
scription in a deed; for the particular line called for must in 
each case be shown dehors the deed, whether it be a line un- 
derstood to be that of another, or to be proved by his title pa- 
per to be his line. In truth, however, the actual title is seldom 
thought of, and would generally mislead, if the parties were 
confined to it. It is called for as it is known, that is, accord- 
ing to the knowledge of the public generally, or common opin- 
ion, not according to the proper title. Thus viewing the sub- 
ject, the court is of opinion, that the line called for in 

the entry as Chisholm’s line, is sufficiently established to [373] 
be his, for the purposes of identity, and that in his sur- 

vey the plaintiff did not depart from his entry. 

The remaining point is one on which there have been few 
adjudications in this State, and none reported. The court thus 
not being familiar with the doctrine, has not adopted their con- 
clusion without hesitation. But from the best consideration 
we have been enabled to bestow on it, our opinion upon that 
is also adverse to the defendant. 

The plaintiff’s entry is extremely vague. It is contended to 


. be so much so as to be radically defective and void. Such must 


be the consequence if the directions of the act of 1783, (Zev. 
ch. 185, $11,) be peremptory as to the means by which an en- 
terer must in his entry ascertain the land intended to be em- 
braced in it. But we think that is not the proper construction 
of the statute, but that it is directory; that an entry is not ab- 
solutely void in any case, merely because it is not as special 
as the party could have made it by the use of all the indicia, 
(Dev. & Bat. Eq., Vol. 1:==*24.] 
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internal and external, supplied by the act as evidences of iden- 
tity; but that it ought to be valid or invalid in respect of a sub- 
sequent entry, according to the fact that the second enterer 
may or may not have sustained loss by the want of particular- 
ity in it. Without going minutely through all the reasons, 
some may be mentioned which have been sufficient to satisfy 
our minds that the act is directory in its character. It is plain 
that it was not intended that the entry should be so specific as 
entirely within itself to identify the land by its boundaries, be- 
cause the same statute commands a survey to follow the entry 
at a short interval, and in the seventeenth section points out 
the means of identity to be set out in the certificate of survey. 
It is obvious to the most cursory observer, that the requisitions 
of the act are less strict in reference to the objects discovered 
by the survey, than in respect to those which the entry must 
specify, if the statute is to be literally taken. By the eleventh 
section, not only “remarkable places” within the entry, bat 
also “water courses, mountains, and remarkable places, near- 
est to,” but without the land, are to be stated in the entry, 
while the other section omits the whole of them. To 
[374] insist that the former section is peremptory, would be to 
make the entry supersede the use of the survey altoge- 
ther. Besides, we know that the State wished to have all her 
vacant lands appropriated as speedily as possible, and that at 
that period the purchase money was paid to the entry taker, 
so as immediately to constitute the enterer an equitable pur- 
chaser. The legislature cannot be supposed to have intended 
those provisions as a trap to catch the money of the citizens for 
public uses, and at the same time avoid the claim for the land 
by reason of some trivial oversight of one of the many objects, 
internal and external, specified in the act. The truth is, that 
the interest of the State, as vendor, was not at all concerned in 
the entry’s being more or less special. The quantity was alone 
important to her, because that regulated the price. Again: the 
entry has never been considered in this State as a constituent 
part of the legal title: and for that reason such precision in its 
terms is not necessary, as will upon their face connect and 
identify the land granted with that entered. 
It appears to the Court, therefore, that a vague entry is not 
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void, as against the State, but gives the enterer an equity to 
call for the completion of his title by the public officers. Ifit ~ 
be not void against the State, it is a necessary consequence, as 
we think, that it is likewise not so as against a subsequent pur- 
chaser from the State with notice. 

The act, although directory, is to be so construed as will in- 
sure protection to other and innocent persons, desirous of 
taking up land. That we think was the purpose of the legis- 
lature, and therefore we hold that to bé the meaning of the 
law. The entry, therefore, ought, prima facie, to be so ex- 
plicit in its calls, as to give reasonable notice to a second 
enterer of the first appropriation. If it do not, and the same 
land be entered again, the last purchaser has conscience on his 
side, while the fault is on the other. What calls will suffice to 
this end may much depend upon the state of the country, and 
the opportunities and dangers of exploring and gaining an ex- 
act knowledge of it. Circumstances may justify a le- 
gislature or a court in requiring a call for something no- [375] 
torious, by which a second enterer could easily identify 
the particular land, while in other cases, identity alone might 
be deemed sufficient for all purposes in an entry, as it is in 
common deeds of conveyances between man and man. We are 
not aware that more than terms of identity were ever supposed 
indispensable in this State. If they were, they cannot now be, 
because such alone are at present useful. But the discussion 
need not be pursued on this subject, for it may be admitted, 
and such is our opinion, that the entry must import to describe 
the land so that another person may identify it thereby; and, 
therefore, that one who makes a second entry might have done 
it before he laid out his money. If, then, the plaintiff’s claim 
had rested on his entry merely, at the time the defendant en- 
tered, we should have no difficulty in pronouncing it defective. 
It calls for nothing but the line of Chisholm’s, without saying 
which line, or on what side of the line the land was situate. 
But that was not the state of the case. The plaintiff had taken 
further steps to set apart the land from all other. He surveyed 
it, and completely identified it, and of that the defendant had 
full knowledge before the inception of his title. This he con- 
fesses in his answer and is fully proved by his surveyor, who 
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had also made the survey for the plaintiff. We have before 
stated that the only purpose on which a special entry is pre- 
ferred to a general and vague one, is to give notice to a second 
enterer. If that be correct, the specific notice established in 
this case must supply the original defect in the entry. Itisa 
defect which does not avoid it altogether, but only displaces it 
when otherwise it would prejudice the ignorant and the inno- 
cent. But, like an unregistered deed, it gives a complete equi- 
ty against one who does know of its existence and of the par- 
ticular land surveyed under it—provided he come to that know- 
ledge before he parts with his money, or, as our law now stands, 
makes his entry. The case is within the principle of Mobderts 
v. Erwin, 2 Hawks, 48, in which it was held at law, that dis- 
tinct personal notice to a creditor supplies the want of 
[876] an advertisement, required by the act of 1796, of the in- 
tention of a debtor to remove. 

We think it makes no difference, that the plaintiff had not 
paid his purchase money at the time the defendant entered. 
The act of 1808 altered that of 1783, and extended the credit, 
it is true. But the entry gave the plaintiff the right of pre- 
emption, of which the defendant could not rightfully deprive 
him, having the knowledge he had. 

The Court therefore deems the decree heretofore pronounced 
erroneous, and reverses it with costs in both courts, and de- 
clares the plaintiff entitled to have a conveyance of the land 
covered by both grants, to be restored to the possession and 
quieted therein. The Court would order a reference for an ac 
count of the profits, if it had not been declined by the plaintiff. 

It has been in several cases held, that the plaintiff cannot re- 
cover his own costs at law, when he has defended them upon a 
title merely equitable; but the defendant is bound to repay the 
costs recovered by him at law; and it is referred to the master 
of Montgomery to ascertain and report them. 

Perr Ovriam. Decree below reversed. 


NOTE.—The acts of 1783 and 1808, referred to in this case, may be found, 
with some alterations, in the 13th and 8th sections of the 42d chapter of the Re- 
vised Code. 

In affirmance of the principles herein decided, see the cases of Johnson vs. Shel- 
ton, 4 Ired. Eq. 85; Munroe vs. McCormick, 6 Ired. Eq. 85, and Fuller vs. Williams, 
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Busb. Eq. 162. In the last case the entry was: “No. 535, Henry Fuller enters 
100 acres of land on the waters of Uharee, adjoining the lands of his own, and 
runs for complement. Jan’y 2d, 1847.” And it was held to be so vague, that, un- 
til actually surveyed and located, it could give no such notice as would affect any 
other person who made an entry, had it surveyed and took out a grant. In Hor- 
ton vs. Cook, 1 Jones’ Eq. 270, an entry in the following words: “Adam Cook en- 
ters 100 acres of land in Wilkes County, on the head waters of Elk Creek, between 
Jacob Lewis and James Brown’s line, beginning at a chestnut in James Brown’s 
line, and running various courses for complement,” was held to be sufficiently cer- 
tain to sustain a grant issued on it. See also, on this subject, Allen vs. Gilreath, 6 
Ired. Eq. 252. 





MATHEW WILSON, Executor of CHRISTY ARNY, Sr. v. CHRISTY ARNY, Jr. 


Whenever a devisor gives away by will, the property of a devisee, so that the 
claim of the devisee to the latter defeats the will, a case of election arises, 
upon the presumed intention of the devisor, but the implication of this in- 
tention must be plain, as it is not readily to be supposed that one gives away 
the estate of another. 


The testator of the plaintiff duly made and published his 
will, whereby he devised as follows: 

“I give and bequeath to my son Christy Arny $350 in mo- 
ney. I also give and devise to him, his heirs and assigns for- 
ever, the plantation whereon I now reside; but if he should 
make choice of the lot in Lincolnton, on which the smith 
shop stands, with an out lot adjoining the same, in pre- 377] 
ference to my home plantation, my will is, that he shall 
have the same in fee simple. In that case, I will and direct 
my executor hereafter named and appointed, to sell my said plan- 
tation, and the money arising to go in discharge of the forego- 
ing money legacies, and should any remain of the same, after the 
payment of said legacies, the balance shall be equally divided be- 


' tween my children. But if my son Christy should elect to keep 


my home plantation, then, and in that case, the said lots shall 
be sold by my said executors, and the money arising there- 
from, after the said money legacies are discharged, shall be 
equally divided between my aforementioned children.” 

The bill stated that the defendant, the devisee, had taken 
possession of both the plantation and lots, and prayed that he 
might be decreed to make his election between them, and that 
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the one which he did not take, might be gold for the purposes 
of the will, and the defendant directed to join in the sale. 

The defendant, in his answer, insisted that he had title to the 
lots, and denied that the will put him to his election. 


D. F. Caldwell, for the plaintiff. 


Pearson, for the defendant. 


Rourrim, Chief Justice.—We are of opinion that this case is 
clearly with the plaintiff. The doctrine of election is based up- 
on the principle, that one who takes a bounty under an instru- 
ment, is under an obligation to give effect to the whole instru- 
ment; or rather that the donor intended that he should not en- 
joy that bounty if he disappointed that bestowed in the same 
instrument to another. The question commonly arises upon a 
disposition by a testator, simply as a gift to one, of the estate 
of another, to whom he also gives simpliciter, an estate of the 
testator, or some pecuniary benefit. To put the legatee to his 
election, it is necessary that the instrament should clearly as 
certain the property given, and that the gifts themselves should 
be in such terms, as are inconsistent with the. notion that the 

donee can keep his own estate, and also take, under the 
[378] will, without defeating the intention of the testator. It 

is in other words in the nature of a condition, and, gen- 
erally speaking, that condition is implied from the nature of 
the several dispositions; and where the implication is not plain 
therefrom, and almost necessary, such a condition cannot be 
implied, because no one, in a doubtful case, is to be taken as 
intending to give away what belongs to another. 

But in the case before us there is no necessity nor opening 
for presumption or implication. The condition is expressed in 
so many words in the will itself. It is not a case for election 
by construction of the Court, but created expressly by the tes- 
tator himself. The plantation is given to the defendant, and 
it is then added, “but if he should make choice of the lot in 
Lincolnton, on which the smith shop stands, with an out lot 
adjoining the same, in preference to my plantation, he shall 
have the lots, and the plantation be sold” by the executors, and 
the proceeds applied to the payment of pecuniary legacies, and 
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the surplus given to particular persons. That would seem to 
make the meaning precise enough; but the testator immediate- 
ly repeats the condition in these words: “but if my said son 
shall elect to keep my home plantation, then and in that case, 
the said lots shall be sold” and the proceeds applied as before. 
There cannot be a plainer express condition than that here de- 
clared; and accordingly, the defendant must renounce the plan- 
tation devised to him, unless within a reasonable time he de- 
clares his election before the master to keep it, and in that case 
join in the sale and conveyance of the lots, for the purposes of 
the will. As it appears that the defendant has been in posses- 
sion, both of the plantation and lots, since the death of the tes- 
tator, he must account for the rents and profits, since that pe- 
riod, of the parcel he may surrender; which account the master 
will take as soon as the defendant shall have declared his elec- 
tion. The defendant must also now pay the costs up to this time. 
Per Curiam. Decree accordingly. 


NOTE.—The doctrine of election, as stated in this case, will be enforced against 
femes covert and infants. Robertson vs. Stevens, 1 Ired. Eq. 247. In the case of 
infants, the court will order a reference to the master to inquire concerning the 
relative value of the two interests, and will direct the election to be made of that 
which shall appear the more advantageous for them. McQueen vs. McQueen, 2 
Jones’ Eq. 16. See further, on the subject, Flippen vs. Banner, 2 Jones’ Eq. 450, 
and Robbins vs. Windly, 3 Jones’ Eq. 286. The principle of election is a doctrine 
of the court of equity and cannot be enforced in a court of law. Alston vs. Ham- 
lin, 2 Dev. & Bat. Rep. 115. 





FRANCIS HARPER v. DAVID M. WILLIAMS et al. [379] 


A vendor has no equitable lien for the purchase money against a creditor of the 
vendee, who claims under an execution sale. 
The case of Johnson v. Cawthorn, (ante page 32,) approved. 


This was a bill filed by a vendor, to subject the land sold to 
the payment of the purchase money. Many facts and circum- 
stances were stated to strengthen the plaintiff’s claim, which 
were strongly contested by the defendant; but which it is whol- 
ly unnecessary to state, as it was conceded that the defendant 
claimed under a sale made upon executions against the vendee. 
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The case was submitted, without argument, by Mordecai for 
the plaintiff, and W. C. Stanly for the defendant. 


Rorruy, Chief Justice.—We do not advert to the particular 
circumstances stated in the answer, on which it is insisted, that 
the plaintiff gave credit exclusively to his vendee personally, 
and that he then, or subsequently, renounced his lien; because 
the case must be decided against the plaintiff upon the general 
principle agreed on in Johnson v. Cawthorn, ante, 32. The 
vendor has no equitable lien, as against the vendee’s creditor, 
who proceeds to a sale by execution, 

Per OvriaM. Bill dismissed. 


NOTE.—See the note to the case of Johnson vs. Cawthorn, ante 82. 





JOSEPH M. D. POWELL v. JESSE POWELL, Ex’r of DEMPSEY POWELL. 


When slaves were given by parol, and upon the death of the donee, intestate, 
were assigned to one of his next of kin, a possession of them by the latter, for 
more than three years, gives him a perfect title. 


The defendant’s testator, in the year 1822, made a parol gift 
of slaves to his nephew, the father of the plaintiff. Possession 
was held under this gift, by the donee, until his death in 1824, 
when they came to the hands of his administrator, who soon 

after delivered them over, in a course of distribution, to 
[380] the defendant, as the guardian of the plaintiff. Posses- 

sion of the slaves was continued by the defendant, as 
guardian of the plaintiff, until the year 1831, when Dempsey 
Powell died, having made his will, whereof he appointed the 
defendant executor. The defendant being advised that he held 
the slaves as executor of Dempsey Powell, and not as guardian 
of the plaintiff, immediately resigned the latter trust; and the 
object of the present bill was to determine whether the plain- 
tiff had the title to the slaves, or whether the defendant should 
hold them as executor. 


Manly, for the plaintiff. 
W. H. Haywood, for the defendant. 
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Gaston, Judge, after stating the facts, proceeded: The pos- 
session of the plaintiff’s father was under a general bailment, 
determinable at the will of either party, and no length of pos- 
session under that bailment could avail to give him a title. 
Hill v. Hughes, 1 Dev. & Bat. 336. But upon his death, the 
bailment necessarily terminated. Whether the possession then 
taken by his administrator was adverse to the title of the de- 
fendant’s testator, it is unnecessary for us to determine. Per- 
haps it might depend upon the fact whether the possession was 
taken as of the effects of his intestate, under his authority as 
administrator, or as of the effects of the bailor, found among 
those of his intestate. But after they were delivered over unto 
the plaintiff, upon a claim of right, as his, the plaintiff’s own 
property, a possession of them by the plaintiff’s guardian, as 
such, was wholly inconsistent with, and repugnant to, the ad- 
mission of a title in the original bailor. Dowel v. Wadsworth, 
2 Dev. 103. An action of detinue or trover might then have 
been brought by him against the possessor. By our statute of 
limitations, such actions are barred if not instituted within 
three years after the cause of action accrued; and under our 
act of 1820, (Zev. ch. 1055,) a possession of a slave, continued 
until it is protected by the statute of limitations, confers a com- 
plete title against the person thereby barred of his ac- 
tion. This last act contains, indeed, a proviso, that it [881] 
shall not affect the law requiring gifts of slaves to be 
made by written transfer, but the proviso is satisfied, and com- 
pletely satisfied, by holding that a parol gift is, in law, a bail- 
ment, and that no length of possession under the bailment, 
shall cause it to operate as a gift. 

It is the opinion of the Court, that the plaintiff is entitled to 
a decree for the negroes, and an account of the hire and profits. 

Per Cori. Decree accordingly. 


NOTE.—See all the cases on this subject collected and commented upon in the 
note to Hill vs. Hughes, in the second edition of 1 Dev, & Bat. Rep. 336, 
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JOHN B. BAKER et Ux. v. REBECCA CARSON. 


Where one having a remainder in fee in land, went into possession and made 
permanent improvement at the request of the tenant for life, it was held, Dax- 
1EL, Judge, dissenting, that a court of equity would restrain the tenant for life 
from resuming the possession until he had paid for the betterments, although 
there was no note or memorandum in writing made of the transaction. 


The case made by the pleadings and proofs was, that the late 
husband of the defendant, the father of the feme plaintiff, had 
by his will, given the estate to his wife for life, with a remain- 
der to his children: that after his death the plaintiff intermarried: 
that the plaintiff John was, at his marriage, settled upon land 
situate several miles from the defendant, and continued to re- 
side there until the month of January following his marriage: 
that the defendant being anxious to have her daughter, the 
wife of the plaintiff, near her, stated to him that the land de- 
vised to her for life, and in which his wife had a remainder in 
fee, in common with her sister, was in a great measure un- 
cleared, and she proposed that a division of it should take 
place between the tenants in common in remainder, and that 
the plaintiff should take possession of such part of it as might 
be assigned to his wife, and there make asettlement. The de- 

fendant offered in case this was done, to release to the 
{382] plaintiff her life estate in the land. This plan was, at 

the earnest entreaty of the defendant, carried into exe 
cution, and the premises were greatly improved by the plain- 
tiff, who resided on them for several years, but having neg- 
lected to take a conveyance of the defendant’s life estate, she 
had, upon some disagreement with him, commenced an action 
of ejectment to turn him out of possession. 

The bill prayed for a conveyance of the defendant’s life es- 
tate, or for an injunction, to restrain the defendant from prose- 
cuting her action unless she would pay the plaintiff for the im- 
provements made by him upon the land. “The defendant by 
plea relied upon the act of 1819 (Rev. ch. 1016) avoiding parol 
contracts for the sale of land and slaves. 

The case was argued several terms ago, by 
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Devereux, for the plaintiff, and 


Mordecai, for the defendant; and continued under advise- 
ment until this term. 


Rurrin, Chief Justice.—The plaintiff, Lisitta Baker, is the 
owner in fee of the tract of land described in the bill, subject 
to the life estate of the defendant, and one object of the bill is 
to enforce the execution of an agreement, on the part of the de- 
fendant, to convey this life estate to the said plaintiff. So far 
as the bill seeks this relief, it must be dismissed. The alleged 
agreement is by parol, and the defendant insists on the act of 
1819, which declares all such parol agreements void, in law 
and in equity. But the bill asks for relief of a different kind. 
It prays that the defendant may be enjoined from turning the 
plaintiff John out of possession, unless she will make him a 
reasonable allowance for the valuable improvements be has put 
upon the land. This claim to relief is not foundedUpon the 
supposed existence of any contract of which it seeks execution, 
or for the breach of which it asks compensation, or damages. It 
is an appeal to the Court to prevent fraud. The case made is, 
that the plaintiff entered upon this land by the license of the 
defendant, and, therefore, was not a wrongdoer; that the land 
was then in woods, wholly useless and unproductive; 

that he reclaimed the land, made it fit for cultivation, [383] 
built his dwelling, and put other valuable and lasting 
improvements upon it; and all this was done, not only under 
the eye of the defendant, but upon her assurances that he should 
not be turned out of his home, nor deprived of the fruits of his 
labor: that she has thought proper to revoke this license, is 
about to eject him at law, and thus appropriate wholly to her- 
self the improvements, which, by these misrepresentations, she 
has procured to be made. 

It is diffieult to explain the grounds on which this relief is 
asked for, more distinctly than appears from a statement of the 
case. It is a misrepresentation, I think, to suppose that the 
plaintiff asks damages. He prays that the defendant may be 
restrained from the exercise of her legal power to turn him out 
of house and home, unless she will consent to do what con- 
science requires—make him an equivalent for the worth of his 
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labor, dishonestly taken to herself. The bill does not ask com- 
pensation for work and labor done at the request of the de- 
fendant, for it was not for the defendant’s benefit, but for his 
own, and on an assurance, which she cannot in conscience vio- 
late, that he should have the benefit thereof. 

It is needless to determine whether any action could lie at 
law to get compensation for the labor, if she should be per- 
mitted to wrest the fruits of it from him; for if it could, it must 
be on the principle, that to prevent so flagrant an injustice, the 
law would, on a principle of equity, imply a promise to pay 
against the fact. A Court of equity does not entertain less ab- 
horrence for fraud than a Court of law, and when it can exer- 
cise jurisdiction, will go as far to redress or prevent it. It 
seems to me it has here a plain jurisdiction, by enjoining the 
defendant until she will do justice. 

But Ighink there could be no adequate, and perhaps no 
remedy at law. An action for work and labor done, or money 
expended, will not lie, except it be done for the use, and at the 
request of the defendant. When it has been done for his use, 
without a previous request, a subsequent acceptance may sup- 
ply the want of that request. But where it was not done 

originally for his use, but he gets the benefit of it be- 
[3884] cause wm law it was his, as an appurtenance of the 

property to which it is affixed, it is inconceivable to me 
how in law he can be made to pay for it. Can a man be made 
to pay where he gets nothing but his own? 

To hold that there is no relief either in law or in equity— 
that a man may be stripped of the entire fruits of his toil for 
years, by any one who can cajole him into the weakness of ex- 
pending them on his land by assurances for a future title, is a 
doctrine which seems to be subversive of first principles. 

This, I think, is a question altogether of a different nature 
from that in Denton v. Stewart, 1 Cox. 258; Todd v. Gee, 17 
Ves. 273, and the other cases cited in the argument. It is not 
a case of damages for the non-performance of a contract, valid 
in law, which the defendant has disabled herself from perform- 
ing, or is unable to perform, for the want of a title, or for com- 
pensation for a partial defect of title, or for a difference in the 
estate from the description in the contract. Though equity, in 
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cases of the latter kind, makes compensation out of the pur- 
chase money, it very properly, in the former, refuses to give 
damages, or entertain a bill in the alternative, for a convey- 
ance, or for the damages or compensation. That is plainly a 
question of legal damages, which ought, therefore, to be left at 
law. The vendor gets no benefit by the labor of the plaintiff 
in such a case, for the very cause of the damage is, that the 
vendor is not the owner of the estate. If he were, the court 
would compel a specific performance. As that cannot be, a 
decree for compensation is, in effect, a decree for the damages 
arising on the breach of the agreement. This case, on the con- 
trary, is founded on the equity of the plaintiff against the de- 
fendant, as the owner of the estate, who takes it away, with its 
improvements, made by the plaintiff. The relief goes upon her 
unconscientious gains. True the plaintiff sets forth the con- 
tract, and asks for its performance. But that is not.an alter- 
native, in the sense before spoken of. It was scoelline him 
to do so, that he might offer an acceptance on his part, without 
which he would have no equity; for he would have no right to 
compensation, if the defendant were willing to let him enjoy 
the fruit of his labor. He must, therefore, give her the 
election. Having elected to take the land, the defend- [385] 
ant ought to pay the,plaintiff, not for the land, nor 
damages for a breach Wt the agreement, but for his labor, of 
which she fraudulently reaps the profits. 

As the case is supported by the proofs, I would not permit 
the defendant to eject the plaintiff, until she make a fair allow- 
ance for the value to her of the improvements, which he has 
made on the land. It may be, that this has fully been made 
through his use of the land, since the delivery of it was de- 
manded. To enable us to ascertain what is just between the 
parties, let the Clerk and Master of Pitt inquire and report the 
additional value conferred on the defendants life estate in this 
land, by means of the plaintiff’s labor and expenditures there- 
on; and also the reasonable value of the use of the land since 
the 1st of January 1831, when possession was required to be 
surrendered. 


Gaston, Judge, concurred with the Chief Justice. 
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Dantzt, Judge, dissentiente.—This is not such an agreement 
as a court of equity would have caused to have been specifical- 
ly executed, previous to the passage of the act of 1819, requir- 
ing all contracts for the sale of lands to be in writing; the con- 
sideration not being of such a nature as to induce the court to 
decree for the plaintiff. But the agreement being since the 
passage of the act, and being by parol, and the act relied on by 
the defendant, as to so much of the bill as seeks a conveyance; 
the plea must, of course, as to that be sustained. The bill then 
rests simply on a demand for damages, or compensation for 
work and labor done by the plaintiff, for the benefit of the de- 
fendant. I am of the opinion that a court of equity cannot aid 
the plaintiff in this part of his case. Courts of equity (except 
in a few instances,) never decree damages or compensation sin- 
gly, without other relief. And the granting compensation to 
purch is only a peculiar exception, incidental and ancilla- 
ry to that jurisdiction, which the court possesses in giving re- 
lief, by enforcing a specific performance of contracts in matters 
of freehold. 2 Chitty’s Gen. Prac. 404. The cases of Denton 

v. Stewart, 1 Cox, 258, and Rez v. Butterton, 6 Term, 
[386] 554, have been cited as authorities in favor of the de 

mand of the plaintiff. Denton v. Stewart has been im- 
pugned by other cases; and the rule iggnow established, that a 
bill cannot be sustained, having for its sole object an integral 
demand of compensation, unmixed with any circumstances 
showing that a plaintiff was driven to a court of equity for re- 
lief. Gwillim v. Stone, 3 Meriv. 237; Blow v. Sutton, 14 Ves. 
128; Greneway v. Adams, 12 Ves. 309. In the case of Todd 
v. Gee, 17 Ves. 273, the Chancellor, (Lord Expon,) declares his 
inclination to support the course of previous authorities against 
that of Denton v. Stewart; observing that the power of a court 
of equity to give relief, in the shape of damages, is confined to 
cases where it has an opportunity of ordering compensation out 
of the purchase money. In the case of Newham v. May, 13 
Price, 749, coram Atexanver, Lord Chief Baron, the bill was 
by a purchaser of freehold houses, praying that the vendor 
might be decreed to refund and pay him a fair and reasonable 
compensation for the difference in the actual value of the pro- 
perty sold, and the stated value, as by reference to the rental, 

















JUNE TERM, 1836. 





Baker v. Carson. 





—— 


which, though in fact only £89 per annum, had been repre- 
sented by a broker, the defendant’s agent, to be £110; on the 
faith of that representation, the plaintiff had purchased at the 
sum of £1225. The Chief Baron, in giving his opinion, said, 
it is not in every case of fraud, that relief is to be administered 
in a court of equity. In the case, for instance, of a fraudulent 
warranty on the sale of a horse, or any fraud upon the sale of 
a chattel, no one, I apprehend, ever thought of filing a bill in 
equity. The cases of compensation in equity, I consider to 
have grown out of the jurisdiction of the courts of equity, as 
exercised in respect of contracts for the purchase of real 
property, where it is often ancillary or incidentally necessary 
to effectuate decrees of specific performance. This, however, 
appears to me to be no more than a common case of fraud by 
means of misrepresentation, raising a dry question of damages 
—in effect,a mere money demand. Compensation will not 
be granted in equity for any loss sustained by the bar- 

gain in consequence of the vendor not being able to per- [887] 
fect his title; the remedy, if any, being at law. 1 Mad. 

©. P. 440; 1 Chitty’s Gen. Prac. 868. If the plaintiff should be 
dispossessed of the land by the defendant, then, whether he can 
recover damages at law, either in a general action on the case, 
or on an implied aneagesit for work and labor done, will be 
determined when the occurs. I think the plea must be 
sustained, and the bill dismissed. If the plaintiff be dispos- 
sessed by the defendant, I think the law would raise an im- 
plied assumpsit for work and labor done on the land, for the 
benefit of the owner. 

Psr Ovriam. Decree accordingly. 


NOTE.—It seems that when a person stands by and induces another to lay out 
money upon his property, under a supposition that he has a right, the former will 
be bound by the facts as he causes them to be understood. Pomeroy vs. Lam- 
beth, 1 Ired. Eq. 65. But if a mere tenant at will, or tenant from year to year, 
who is under no mistake with regard to the nature of his title, make improve- 
ments and lay out his money upon the estate without the request of his landlord, 
neither he nor his creditor has any equity against the landlord for such improve- 
ments. Ibid. 





